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NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 

To:  All parents of present or future students with disabilities, regardless of whether a student 

has been identified as a student with a disability, who reside in New Orleans. 

The Louisiana State Superintendent of Education, the Louisiana Department of Education, and 

the Louisiana Board of Elementary and Secondary Education (collectively, “State Defendants”) 

and the Orleans Parish School Board (“OPSB”) have agreed to settle a class action lawsuit 

regarding the education of students with disabilities in New Orleans.  The lawsuit was filed in 

October 2010 by 10 children, through their parents or guardians, who sought relief on behalf of 

all present and future New Orleans students with disabilities (“Plaintiffs”) pursuant to the 

Individuals with Disabilities Education Improvement Act of 2004 (“IDEA”); Section 504 of the 

Rehabilitation Act (“Section 504”); and Title II of the Americans with Disabilities Act (“ADA”).  

The lawsuit claimed that the State Defendants allegedly failed to effectively coordinate, monitor, 

and oversee the delivery of special education services across over 60 distinct school districts, or 

local educational agencies, operating in New Orleans.  The lawsuit claimed that as a result of 

these alleged failures, students with disabilities are subject to discrimination or otherwise 

excluded from schools; mandatory evaluations for special education eligibility are not 

conducted; students with disabilities are disciplined without the procedural safeguards required 

by federal and state law; and students with disabilities are denied the free appropriate public 

education and related services to which they are entitled.  The lawsuit requested that the Court 

order the State Defendants to remedy these alleged violations.   

The purpose of this Notice is to inform you of the status of the lawsuit, including your rights 

with respect to a Proposed Settlement of the case, and the opportunity to file with the Court any 

objections you may have to the Proposed Settlement.   

1. The Settlement Class:  The parties have agreed to a settlement class made up collectively

of seven settlement subclasses:

a. Subclass 1: Present and future New Orleans students who have requested a special

education evaluation at a New Orleans LEA, and whose request has not or will not be

completed because the student is no longer at that particular LEA.

b. Subclass 2: Present and future New Orleans students who have requested but not been

provided with a special education evaluation because they have not completed a

“Response to Intervention” program.

c. Subclass 3: Present and future New Orleans students who have requested but not

been provided with a special education evaluation and instead given a Section 504

Plan.

d. Subclass 4: Present and future New Orleans students with disabilities attending RSD

direct-run or Type 5 charter schools who have been or will be removed for more than

10 days in a school year without the timely provision of the disciplinary safeguards

required by the IDEA.
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e. Subclass 5: Present and future New Orleans students with disabilities who have not or

will not be provided a related service that is contained in their Individualized

Education Programs (IEPs).

f. Subclass 6: Present and future New Orleans students with disabilities who have been

or will be denied admission or instructed not to apply to  a public school in New

Orleans on the basis of their disabilities.

g. Subclass 7: Present and future New Orleans students with mobility impairments who

have been or will be denied access to the programs and services of a New Orleans

LEA as a result of structural or architectural barriers.

If the Court approves this settlement and you are a member of the settlement class, this 

settlement may affect your rights. 

2. Proposal to settle the case by adoption of a Consent Decree:  The Plaintiffs and the

Defendants have proposed a document that would, if approved by the Court, settle this

case.  It is a Consent Decree, which the Plaintiffs’ lawyers would monitor and enforce in

federal court.  The Consent Decree addresses monitoring and oversight activities

performed by the State Defendants and OPSB with regard to the education of students

with disabilities in New Orleans schools.

3. No money damages are involved in this case:  The lawsuit does not involve money

damages or the provision of compensatory education, so whether this case settles or goes

to trial, no class member will obtain money or compensatory education from the State

Defendants or OPSB.  Nothing in the Proposed Settlement would prevent you from filing

a separate lawsuit for money damages or for compensatory educational services against

the State Defendants or the OPSB.

4. Terms of the Proposed Settlement:  The terms of the Proposed Settlement would require

the State Defendants and/or the OPSB to do the following:

Consent Decree Provisions: 

a. Develop a schedule allocating responsibility for identifying, locating and evaluating

children suspected of having a disability, including children not currently enrolled in

a school;

b. Ensure that the charter school application and renewal processes require schools to

provide a description of the school’s plans for offering the full array of related

services to students with disabilities who are or may come to be enrolled at the

school, as well as a description of the staff and personnel responsible for providing

related services and pupil appraisal for the school;
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c. Provide New Orleans schools with annual written guidance on its Child Find

responsibilities, including what must be done when a parent requests an evaluation

for special education, and annual written guidance on its legal obligations to enroll

and serve students with disabilities;

d. Provide New Orleans schools with technical assistance regarding the prohibited

practice of undocumented suspensions, and annual professional development

regarding the disciplinary procedural protections for students with disabilities and

best practices to reduce suspensions and expulsions for students with disabilities;

e. Review the codes of conduct or discipline policies of each school in New Orleans to

ensure they are in compliance with federal and state law;

f. Require New Orleans schools to annually develop written descriptions of the schools’

special education programs to be made available to parents of students with

disabilities;

g. Require New Orleans schools to develop a written complaint investigation protocol

describing the schools’ processes for investigating allegations of disability

discrimination; and

h. Implement a rigorous and comprehensive monitoring protocol, whereby the State

Defendants annually select 10-12 local educational agencies in New Orleans for

targeted monitoring, and potentially corrective action.

The summary of the settlement provisions in this Notice does not include all of the terms 

and conditions of the Proposed Consent Decree.  The only complete statement of the 

terms of the Proposed Settlement is found in the actual Proposed Consent Decree.  A 

copy of each is attached to this Notice.  You may also obtain a copy by writing to: 

Melissa Breedlove 

Southern Poverty Law Center 

1055 St. Charles Avenue, Suite 505 

New Orleans, LA 70130 

5. Reasons for Settlement:  Class Counsel has concluded that the terms and conditions of

the Proposed Settlement are fair, reasonable, and adequate and are in the best interests of

the class.  In reaching this conclusion, Class Counsel has carefully analyzed the benefits

of settlement and the risks of an unfavorable outcome in this litigation, as well as the

length of time that would be needed to prosecute this case through a trial and possible

appeals.

6. If you have no objection to the Proposed Settlement:  If you have no objection to the

Proposed Settlement, you do not have to do anything. 
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7. If you object to the Proposed Settlement: If you believe that the Court should not approve

the settlement of this case because you disagree with the terms of the Proposed

Settlement, you may object.  If you wish to object, you must submit the objection in

writing.  Objections must contain the following information:

a. The case name and number: P.B., et al., v. John White, et al., Civil Action No. 2:12-

cv-04049 (JCZ);

b. Your full name;

c. Your status as a class member; and

d. A description of the specific provision(s) that you object to about the Proposed

Settlement, with an explanation of why you object.

For your objection to be considered by the Judge, you must mail it in by February 2, 2015 

to the Clerk of Court: 

Clerk of the United States District Court 

Attention:  P.B., et al., v. John White, et al. 

500 Poydras Street 

New Orleans, LA 70130 

8. Fairness Hearing:  After reviewing all of the objections that were timely filed, the Court

will hold a fairness hearing on February 9, 2015 at 5:00 pm in the U.S. District Court in

New Orleans, Louisiana to decide whether or not to approve the Proposed Settlement.  If

the Judge decides that the Proposed Settlement is fair, adequate, and a reasonable

compromise of this case, then the Proposed Settlement will become final.

9. Questions about the Proposed Settlement:  If you have questions about the Proposed

Settlement or wish to review any of the documents in the case, you may contact:

Melissa Breedlove 

Southern Poverty Law Center 

1055 St. Charles Avenue, Suite 505 

New Orleans, LA 70130 

10. If the Court does not approve the Proposed Settlement:  If, after the fairness hearing, the

Court decides not to approve the Proposed Settlement, the Proposed Settlement will be

voided and will have no further effect.  The case will not be settled and the lawsuit will

proceed.  If that happens, there is no assurance that the outcome will be in favor of the

class members.
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Approved this ________ day of ___________________, 201__. 

________________________________________ 

 The Honorable Jay C. Zainey 

 United States District Judge 

8th January  2015.
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I.  PARTIES 

 

This Consent Judgment (“Agreement”) is entered among and between the Settlement 

Class (defined below); the Louisiana State Superintendent of Education (in his official capacity); 

the Louisiana Department of Education; the Louisiana Board of Elementary and Secondary 

Education; and the Orleans Parish School Board. 

 

 

II.  INTRODUCTION 

 

1. The Plaintiffs filed this action on behalf of New Orleans students with disabilities 

pursuant to the Individuals with Disabilities Education Improvement Act of 2004 

(“IDEA”), 20 U.S.C. § 1400 et seq., Section 504 of the Rehabilitation Act of 1973 

(“Section 504”), 29 U.S.C. § 794, and Title II of the Americans with Disabilities Act 

(“ADA”), 42 U.S.C. § 12101 et seq.  This Agreement was entered into to resolve this 

litigation, and the Parties stipulate that nothing in this Agreement constitutes an 

admission of liability or evidence of liability.   

 

2. The Plaintiffs are the named Plaintiffs, P.B., D.B., N.F., A.J., T.J., K.J., M.M., L.M., 

D.T., and L.W., on behalf of themselves and as representatives of the Settlement Class. 

 

3. The State Defendants are the Louisiana State Superintendent of Education (in his official 

capacity); the Louisiana Department of Education; and the Louisiana Board of 

Elementary and Secondary Education (collectively, “State Defendants”).   

 

4. The Defendant-Intervenor is the Orleans Parish School Board (“OPSB”). 

 

 

III.  DEFINITIONS 

 

1. “ADA” refers to Title II of the Americans with Disabilities Act, as amended, 42 U.S.C. 

§§ 12131-12165. 

 

2. “BESE” refers to the Defendant Louisiana Board of Elementary and Secondary 

Education.  BESE oversight responsibilities include the approval and adoption of rules, 

by-laws, and regulations for the government of the public elementary and secondary 

schools and other public schools and programs under its jurisdiction. 

 

3. “Child Find” refers to the IDEA’s requirement that children with disabilities, “and who 

are in need of special education and related services, are identified, located, and evaluated 

and a practical method is developed and implemented to determine which children with 

disabilities are currently receiving needed special education and related services.”  20 

U.S.C. § 1412(a)(3).  

 

4. “Days” are measured in calendar days; weekend days are included. 
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5. “Deidentified” means edited to remove information that could be used, alone or in 

combination with other information, to allow a recipient of student educational records to 

personally identify any current or former student of a Louisiana public or nonpublic 

elementary, middle, or high school.  Deidentification of student educational records shall 

include the removal of student names, phone numbers, electronic mail addresses, social 

security numbers, birth dates, physical addresses, biometric identifiers, and photographic 

images.   

  

6. “Disciplinary removal” means an out-of-school suspension, or any other removal of a 

student from class during which the student (i) is not afforded the opportunity to continue 

to appropriately participate in the general curriculum; (ii) does not receive the services 

specified on the student’s IEP; or (iii) does not continue to participate with nondisabled 

children to the extent they would have in their current placement.   

 

7. “Effective Date” means the date the Court enters an order approving this Agreement. 

 

8. “Good cause” means fair and honest reasons, regulated by good faith on the part of either 

party, that are not arbitrary, capricious, trivial, or pretextual. 

  

9. “IDEA” refers to the Individuals with Disabilities Education Act, as amended, 20 U.S.C. 

§ 1400 et seq.  

  

10. “Include,” “includes,” or “including” means “include, but not be limited to” or 

“including, but not limited to.” 

 

11. “LDOE” refers to the Defendant Louisiana Department of Education, the state 

educational agency in Louisiana responsible for supervising the provision of public 

elementary and secondary education in the state of Louisiana.  

 

12. “LEA” refers to local educational agency, as defined by 20 U.S.C. § 1401(19): 

 

“[A] public board of education or other public authority legally constituted 

within a State for either administrative control or direction of, or to 

perform a service function for, public elementary schools or secondary 

schools in a city, county, township, school district, or other political 

subdivision of a State . . . .”   

 

LEAs in this settlement include OPSB as a single school district, each Type 2 charter 

school in New Orleans, and each Type 5 charter school in New Orleans. 

 

13. “Monitor” means an individual selected by the Parties to oversee implementation of the 

Agreement and to report to the Court on the implementation of the Agreement.  

 

14. “Noncompliance” means the failure to act in accordance with the requirements of the 

IDEA and its implementing regulations. 
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15. “Nonterminal grade” means any grade level at a particular LEA except for the final grade 

level served by the LEA (e.g., in a high school serving 9
th

-12
th

 grade students, students in 

the 9
th

, 10
th

, or 11
th

 grade levels are in a nonterminal grade). 

 

16. “OPSB” refers to the Orleans Parish School Board, a local educational agency under the 

IDEA, which administers multiple schools within Orleans Parish. 

 

17. “Parent” refers to “parent” as defined by 20 U.S.C. §1401(23).  

 

18. “Plaintiffs’ counsel” refers to any attorney or group of attorneys approved by the Court to 

provide legal representation to the Settlement Class. 

  

19. “RTI” refers to Response to Intervention, which is a general education program to 

provide research-based interventions for struggling students who are failing to respond to 

traditional classroom instruction.  Most RTI models involve three “tiers” of increasingly 

intensive interventions, from Tier I to Tier III. 

 

20. “RSD” refers to the Recovery School District, an intermediate unit of the LDOE subject 

to the oversight of the State Board of Elementary and Secondary Education.  Pursuant to 

La. Rev. Stat. § 17:1990, the RSD is responsible for overseeing the Type 5 charter 

schools in its jurisdiction.   

 

21. "School Building Level Committee" (SBLC), or similarly named committee, refers to "a 

general education, data-driven, decision-making committee" as further defined by La. 

Adm. Code tit. 28, pt. CI, Louisiana Bulletin 1508, § 303.  

 

22. “Section 504” refers to Section 504 of the Rehabilitation Act of 1973, as amended, 29 

U.S.C. § 701 et seq. 

 

23. “Settlement Class” or “Class” means Subclass 1, Subclass 2, Subclass 3, Subclass 4, 

Subclass 5, Subclass 6, and Subclass 7, collectively and as defined below.  

 

24. “Settlement Class Members” or “Class Members” means the set of members of the Class. 

 

25. “Subclass 1” means present and future New Orleans students who have requested a 

special education evaluation at a New Orleans LEA, and whose request has not or will 

not be completed because the student is no longer at that particular LEA. 

 

26. “Subclass 2” means present and future New Orleans students who have requested but not 

been provided with a special education evaluation because they have not completed a 

“Response to Intervention” program. 

 

27. “Subclass 3” means present and future New Orleans students who have requested but not 

been provided with a special education evaluation and instead given a Section 504 Plan. 
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28. “Subclass 4” means present and future New Orleans students with disabilities attending 

RSD direct-run or Type 5 charter schools who have been or will be removed for more 

than 10 days in a school year without the timely provision of the disciplinary safeguards 

required by the IDEA. 

 

29. “Subclass 5” means present and future New Orleans students with disabilities who have 

not or will not be provided a related service that is contained in their Individualized 

Education Programs (IEPs) 

 

30. “Subclass 6” means present and future New Orleans students with disabilities who have 

been or will be denied admission or instructed not to apply to a public school in New 

Orleans on the basis of their disabilities. 

 

31. “Subclass 7” means present and future New Orleans students with mobility impairments 

who have been or will be denied access to the programs and services of a New Orleans 

LEA as a result of structural or architectural barriers. 

 

32. “Substantial Compliance” means a level of compliance that does not significantly deviate 

from the terms of this Agreement. Noncompliance with mere technicalities, or temporary 

failure to comply during a period of otherwise sustained compliance, shall not constitute 

failure to maintain substantial compliance.  Temporary compliance during a period of 

otherwise sustained noncompliance shall not constitute substantial compliance. 

 

33. “Type 2 charter school” refers to a new school or a preexisting public school converted 

and operated as the result of and pursuant to a charter between the nonprofit corporation 

created to operate the school and the State Board of Elementary and Secondary 

Education.  

 

34. “Type 5 charter school” refers to a preexisting public school transferred to the Recovery 

School District and operated as the result of and pursuant to a charter between a nonprofit 

corporation and the State Board of Elementary and Secondary Education.   

 

 

IV.  SUBSTANTIVE PROVISIONS 

A. CHILD FIND 

  

1. The State Defendants, after conferring with the Defendant-Intervenor, shall develop a 

schedule identifying the assignment of Child Find responsibilities within New Orleans.   

a. The schedule shall allocate responsibility for identifying, locating, and evaluating 

individuals, aged 3 - 21, suspected of having a disability, including individuals 

who are: not currently enrolled in school; enrolled in a non-public school in New 

Orleans; detained in a juvenile detention center or adult correctional facility in 

New Orleans; and/or housed in a public or private hospital, institution, or other 

health care facility in New Orleans. 
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b. The schedule shall include procedures for ensuring that an evaluation initiated at 

one New Orleans LEA is completed within applicable timelines, even where a 

child moves to another New Orleans LEA. 

c. Within thirty (30) days of the assignment of an Independent Monitor, the State 

Defendants shall submit the schedule to the Independent Monitor for review and 

approval.  The Independent Monitor will provide comments on the schedule to the 

Parties within twenty-one (21) days. The Parties may provide comments on the 

Independent Monitor’s comments within seven (7) days.  The Independent 

Monitor will consider the Parties’ comments, mediate any disputes, and approve 

documents with any changes within fifteen (15) days. 

2. The State Defendants shall require that the charter application and renewal processes for 

Type 2 and Type 5 charter schools in New Orleans require each organization seeking 

issuance or renewal of a charter to provide a description of the charter school staff and/or 

outside contractors who will provide pupil appraisal services, including a description of 

qualified pupil appraisal personnel designated to serve on each organization’s School 

Building Level Committee. 

3. The State Defendants shall annually calculate the rate at which each LEA in New Orleans 

identifies new students as eligible for services under the IDEA (“annual new 

identification rate”).  Using this rate, the State Defendants shall annually select LEAs for 

targeted monitoring.  As part of targeted monitoring, the State Defendants shall conduct 

file reviews of a random, representative sample of students who: have Section 504 Plans; 

are in the RTI process; are under consideration by a School Building Level Committee; 

failed two (2) or more academic subjects in the prior school year; or are subject to more 

than ten (10) days of disciplinary removal during the school year. LEA selection, student 

file selection, file reviews, staff interviews, and school site visits shall be conducted 

consistent with the processes detailed in Addendum A.  If the State Defendants’ targeted 

monitoring results in the identification of noncompliance, the State Defendants shall 

require each LEA with validated noncompliance to undertake corrective actions sufficient 

to remedy the noncompliance and to reasonably ensure that such noncompliance does not 

reoccur, as detailed in Addendum A. 

a. The annual new identification rate for each LEA shall be calculated by dividing 

the number of students each LEA identifies for initial eligibility under the IDEA 

between July 1 and June 30 by the total number of students enrolled in the LEA 

on October 1. 

b. The targeted monitoring activities described above and in Addendum A shall 

supplement, not supplant, the annual monitoring activities undertaken by LDOE 

pursuant to its general supervisory responsibilities under the IDEA.  The 

monitoring of an LEA pursuant to the monitoring obligations identified in this 

Agreement shall not influence LDOE’s selection of that LEA for monitoring 

pursuant to LDOE’s general IDEA monitoring protocols.   
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4. The State Defendants shall annually disseminate written guidance to New Orleans LEAs 

explaining the Child Find responsibilities of Louisiana LEAs.  The guidance shall be 

consistent with the schedule identified in Paragraph IV.A.1.   

a. The guidance shall also explain that when a parent requests an evaluation for 

special education, the LEA must: (1) conduct an initial evaluation of the child; or 

(2) provide written reason(s) why a disability is not suspected.  This guidance 

shall reference the general sixty (60) business day timelines for an initial 

evaluation in Louisiana Bulletin 1706, § 302(C) and Louisiana Bulletin 1508.  If 

the LEA does not suspect a disability, this guidance shall explain that the LEA 

must provide the parent written reasons for its decision within thirty (30) business 

days of the parent request for evaluation.   

b. The written guidance shall explain that an evaluation cannot be delayed because 

of the student’s current or potential participation in a Response to Intervention 

(RTI) program.   

c. The guidance shall further explain that a Section 504 Plan is not a substitute for a 

child who is in need of an evaluation under the IDEA. 

d. The guidance shall be provided to the chief executive of each LEA in New 

Orleans annually by August 1 for the duration of this Agreement. 

e. The State Defendants shall provide the guidance to the Independent Monitor for 

review and approval annually by May 1 for the duration of this Agreement. The 

Independent Monitor will provide comments on the guidance to the Parties within 

twenty-one (21) days. The Parties may provide comments on the Independent 

Monitor’s comments within seven (7) days.  The Independent Monitor will 

consider the Parties’ comments, mediate any disputes, and approve documents 

with any changes within fifteen (15) days.   

B. RELATED SERVICES 

 

1. The State Defendants shall require that the charter application and renewal processes for 

Type 2 and Type 5 charter schools in New Orleans require each organization seeking 

issuance or renewal of a charter to provide a description of: 

a. the organization’s plans for offering the full array of related services to students 

with qualifying disabilities who are or may come to be enrolled at the charter 

school, including without limitation the following categories of related services: 

physical therapy, occupational therapy, counseling services, orientation and 

mobility services, speech-language pathology, audiology services, school 

health/nurse services, special transportation, and adaptive physical education; and 

b. the charter school staff and/or outside contractors who will provide such services. 

2. The State Defendants shall annually calculate the rate at which each LEA in New Orleans 

provides related services to students eligible for such services under the IDEA (“service 
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provision rate”).  Using this rate, the State Defendants shall annually select LEAs for 

targeted monitoring.  As part of targeted monitoring, the State Defendants shall conduct 

file reviews of a random, representative sample of students with disabilities at the 

selected LEAs.  LEA selection, student file selection, file reviews, staff interviews, and 

school site visits shall be conducted consistent with the processes detailed in Addendum 

A.  If the State Defendants’ targeted monitoring results in the identification of 

noncompliance, the State Defendants shall require each LEA with validated 

noncompliance to undertake corrective actions sufficient to remedy the noncompliance 

and to reasonably ensure that such noncompliance does not reoccur, as detailed in 

Addendum A. 

a. The service provision rate shall be calculated by dividing the total number of 

minutes of related services per week identified in the IEPs of each student with a 

disability in an LEA on October 1 by the total number of students with disabilities 

enrolled in the LEA on October 1. 

b. The targeted monitoring activities described above and in Addendum A shall 

supplement, not supplant, the annual monitoring activities undertaken by LDOE 

pursuant to its general supervisory responsibilities under the IDEA.  The 

monitoring of an LEA pursuant to the monitoring obligations identified in this 

Agreement shall not influence LDOE’s selection of that LEA for monitoring 

pursuant to LDOE’s general IDEA monitoring protocols.   

C. DISCIPLINE 

 

1. The State Defendants shall, within 60 days of the implementation of this Agreement, 

review the code of conduct and/or discipline policy of each Type 2 or Type 5 charter 

school in New Orleans for compliance with the IDEA.  The State Defendants shall 

require that the codes of conduct and/or discipline policies for each Type 2 or Type 5 

charter school in New Orleans contain, at a minimum: (a) a written description of the 

IDEA’s disciplinary procedural protections and procedural safeguards for students with 

disabilities, which should be written in plain language that parents/guardians, students, 

and the general public can understand; and (b) a plan for supporting school behavior and 

discipline in compliance with the requirements of La. Rev. Stat. § 17:251-252. 

a. For the duration of this Agreement, the State Defendants shall, on the anniversary 

of the initial reviews described above: 

i. require each Type 2 or Type 5 charter school in New Orleans to submit a 

written assurance that the code of conduct and/or discipline policy for the 

school has not changed since the State Defendants last reviewed the code 

or policy; or, 

ii. review, for compliance with the IDEA, the code of conduct and/or 

discipline policy of each Type 2 or Type 5 charter school in New Orleans 

that is unable to provide such an assurance. 
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2. The Defendant-Intervenor shall, within 60 days of the implementation of this Agreement, 

review the code of conduct and/or discipline policy of each school under its jurisdiction 

for compliance with the IDEA.  The Defendant-Intervenor shall require that the codes of 

conduct and/or discipline policies for each school under its jurisdiction contain, at a 

minimum: (a) a written description of the IDEA’s disciplinary procedural protections and 

procedural safeguards for students with disabilities, which should be written in plain 

language that parents/guardians, students, and the general public can understand; and (b) 

a plan for supporting school behavior and discipline in compliance with the requirements 

of La. Rev. Stat. § 17:251-252. 

a. For the duration of this Agreement, the Defendant-Intervenor shall, on the 

anniversary of the initial reviews described above: 

i. require each school under its jurisdiction to submit a written assurance that 

the code of conduct and/or discipline policy for the school has not changed 

since the Defendant-Intervenor last reviewed the code or policy; or, 

ii. review, for compliance with the IDEA, the code of conduct and/or 

discipline policy of each school under its jurisdiction that is unable to 

provide such an assurance. 

3. The State Defendants shall provide annual technical assistance to each Type 2 or Type 5 

charter school in New Orleans regarding the prohibited practice of undocumented 

suspensions and shall develop and broadly disseminate information to parents of students 

at each Type 2 or Type 5 charter school in New Orleans about the prohibited practice of 

undocumented suspensions.  Additionally, the State Defendants shall provide annual 

professional development to each Type 2 or Type 5 charter school in New Orleans on 

disciplinary procedures for students with disabilities and on best practices to reduce 

suspensions and expulsions for students with disabilities.   

a. The State Defendants shall provide the required technical assistance and 

professional development to each Type 2 or Type 5 charter school in New 

Orleans annually by October 31 for the duration of this Agreement. 

b. The State Defendants shall provide information detailing the methods and 

materials to be used to provide the required technical assistance and professional 

development to the Independent Monitor for review and approval annually by 

June 1 for the duration of this Agreement. The Independent Monitor will provide 

comments on the materials to the Parties within twenty-one (21) days. The Parties 

may provide comments on the Independent Monitor’s comments within seven (7) 

days.  The Independent Monitor will consider the Parties’ comments, mediate any 

disputes, and approve documents with any changes within fifteen (15) days.   

4. The Defendant-Intervenor shall provide annual technical assistance to each school under 

its jurisdiction regarding the prohibited practice of undocumented suspensions and shall 

develop and broadly disseminate information to parents of students at each school under 

its jurisdiction about the prohibited practice of undocumented suspensions.  Additionally, 

the Defendant-Intervenor shall provide annual professional development to each school 
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under its jurisdiction on disciplinary procedures for students with disabilities and on best 

practices to reduce suspensions and expulsions for students with disabilities.   

a. The Defendant-Intervenor shall provide the required technical assistance and 

professional development to each school under its jurisdiction annually by 

October 31 for the duration of this Agreement. 

b. The Defendant-Intervenor shall provide information detailing the methods and 

materials to be used to provide the required technical assistance and professional 

development to the Independent Monitor for review and approval annually by 

June 1 for the duration of this Agreement.  The Independent Monitor will provide 

comments on the materials to the Parties within twenty-one (21) days. The Parties 

may provide comments on the Independent Monitor’s comments within seven (7) 

days.  The Independent Monitor will consider the Parties’ comments, mediate any 

disputes, and approve documents with any changes within fifteen (15) days. 

5. The State Defendants shall annually calculate the rate at which each LEA in New Orleans 

removes students with disabilities for disciplinary purposes for more than ten (10) 

cumulative days in an academic year (“extended disciplinary removal rate”).  Using this 

rate, the State Defendants shall annually select LEAs for targeted monitoring.  As part of 

targeted monitoring, the State Defendants shall conduct file reviews of a random, 

representative sample of students with disabilities who received six (6) or more Office 

Discipline Referrals or three (3) or more suspensions (in- or out-of-school) in a school 

year.  LEA selection, student file selection, file reviews, staff interviews, and school site 

visits shall be conducted consistent with the processes detailed in Addendum A.  If the 

State Defendants’ targeted monitoring results in the identification of noncompliance, the 

State Defendants shall require each LEA with validated noncompliance to undertake 

corrective actions sufficient to remedy the noncompliance and to reasonably ensure that 

such noncompliance does not reoccur, as detailed in Addendum A. 

a. The extended disciplinary removal rate shall be calculated by dividing the total 

number of students with disabilities who experienced disciplinary removals for 

more than ten (10) cumulative days between July 1 and June 30 by the total 

number of students with disabilities enrolled in the LEA on October 1. 

b. The targeted monitoring activities described above and in Addendum A shall 

supplement, not supplant, the annual monitoring activities undertaken by LDOE 

pursuant to its general supervisory responsibilities under the IDEA.  The 

monitoring of an LEA pursuant to the monitoring obligations identified in this 

Agreement shall not influence LDOE’s selection of that LEA for monitoring 

pursuant to LDOE’s general IDEA monitoring protocols. 

D. ENROLLMENT 

 

1. The State Defendants shall annually disseminate to each Type 2 and Type 5 charter 

school in New Orleans policy guidance describing the legal obligations of each Type 2 

and Type 5 charter school in New Orleans to enroll and serve students with disabilities 

pursuant to federal law.  The State Defendants will request that the principal of each Type 

2 and Type 5 charter school acknowledge receipt of this guidance. The guidance will, at a 
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minimum, contain: (a) a summary of the legal obligations of the school to provide 

necessary services and accommodations to students with disabilities; (b) a statement 

describing the obligations of the school to enroll students with disabilities without regard 

to their disabilities; (c) a statement advising the school that its staff is prohibited from 

informing or suggesting to parents of students with disabilities that the parents should not 

enroll their child in the school because the school does not provide the services or 

placement necessary for the child or because the child’s disability would be better served 

at another school; and (d) a statement notifying the principal that he or she can incur 

personal monetary damages for intentional discrimination and operating in bad faith due 

to noncompliance with Section 504.   

a. The State Defendants shall disseminate the required policy guidance to each Type

2 or Type 5 charter school in New Orleans annually by March 1 for the duration

of this Agreement.

b. The State Defendants shall provide the policy guidance to the Independent

Monitor for review and approval annually by December 1 for the duration of this

Agreement.  The Independent Monitor will provide comments on the guidance to

the Parties within twenty-one (21) days.  The Parties may provide comments on

the Independent Monitor’s comments within seven (7) days.  The Independent

Monitor will consider the Parties’ comments, mediate any disputes, and approve

documents with any changes within fifteen (15) days.

2. The Defendant-Intervenor shall annually disseminate to each school under its jurisdiction

policy guidance describing the legal obligations of each school under its jurisdiction to

enroll and serve students with disabilities pursuant to federal law.  The Defendant-

Intervenor will require the principal of each school under its jurisdiction to acknowledge

receipt of this guidance.  The guidance will, at a minimum, contain: (a) a summary of the

legal obligations of the school to provide all necessary services and accommodations to

students with disabilities; (b) a statement describing the obligations of the school to enroll

students with disabilities without regard to their disabilities; (c) a statement advising the

school that its staff is prohibited from informing or suggesting to parents of students with

disabilities that the parents should not enroll their child in the school because the school

does not provide the services or placement necessary for the child or because the child’s

disability would be better served at another school; and (d) a statement notifying the

principal that he or she can incur personal monetary damages for intentional

discrimination and operating in bad faith due to noncompliance with Section 504.

a. The Defendant-Intervenor shall disseminate the required policy guidance to each

school under its jurisdiction annually by March 1 for the duration of this

Agreement.

b. The Defendant-Intervenor shall provide the policy guidance to the Independent

Monitor for review and approval annually by December 1 for the duration of this

Agreement.  The Independent Monitor will provide comments on the guidance to

the Parties within twenty-one (21) days.  The Parties may provide comments on

the Independent Monitor’s comments within seven (7) days.  The Independent
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Monitor will consider the Parties’ comments, mediate any disputes, and approve 

documents with any changes within fifteen (15) days.  

3. The State Defendants shall require that each Type 2 and Type 5 charter school in New

Orleans annually develops a written description of its special education program,

including, at a minimum: (a) the name and contact information of the special education

coordinator for the school; (b) a description of how pupil appraisal, special education,

and related services are provided by the school; (c) a description of how the school plans

to provide the continuum of special education placements for students whose IEP

placement is outside of the regular education setting; (d) the current enrollment rate of

students with disabilities served by the school; (e) the current suspension rate of students

with disabilities served by the school; (f) the number of students with disabilities who are

removed for disciplinary reasons for more than 10 school days in one academic year; and

(g) an indication of the school’s accessibility to individuals with mobility impairments.

The State Defendants shall require that the program descriptions for all Type 2 and Type

5 charter schools in New Orleans are made available to parents of students with

disabilities at each school site and on each school’s website. RSD’s website will provide

a link to the descriptions available on each school website, and parents who express an

interest will be guided to this portion of RSD’s website when completing enrollment at an

RSD Family Resource Center.

4. The Defendant-Intervenor shall annually develop a written description of OPSB's special

education program, including, at a minimum: (a) the name and contact information of

special education contacts at the district level and at the school level; (b) a description of

how pupil appraisal, special education, and related services are provided; (c) a description

of how the OPSB plans to provide the continuum of special education placements for

students whose IEP placement is outside of the regular education setting; (d) the current

enrollment rate of students with disabilities served by each OPSB school; (e) the current

suspension rate of students with disabilities served by each OPSB school; (f) the number

of students with disabilities who are removed for disciplinary reasons for more than 10

school days in one academic year; and (g) an indication of the OPSB schools’

accessibility to individuals with mobility impairments. The Defendant-Intervenor shall

require that the OPSB special education program description is made available to parents

of students with disabilities at each school site, on each school’s website under its

jurisdiction, and on OPSB’s website.

5. The State Defendants shall require each Type 2 and Type 5 charter school in New

Orleans to develop a written complaint investigation protocol describing the school’s

process for investigating allegations of discrimination on the basis of disability.  The

protocol shall include the contact information of the individual at the school responsible

for investigating complaints of alleged discrimination; a process by which parents may

make complaints; a timeline for the school to conduct an investigation; the steps to be

taken or the process by which the school will conduct the investigation; the process by

which the school will disseminate the outcome of the investigation; and corrective action

that may be undertaken as a result of noncompliance.  A summary description of the

protocol shall be widely disseminated to parents of students with disabilities enrolled at

the school.  The complaint investigation protocols shall be developed for the sole purpose
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of investigating allegations of enrollment discrimination arising under Section 504 of the 

Rehabilitation Act or Title II of the ADA and shall not supplant the complaint 

management system or due process complaint procedures pursuant to the IDEA. 

a. The State shall develop a model written complaint investigation protocol that 

meets the requirements identified in this section.  This model will be available to 

any school upon request, and will be provided to each Type 2 and Type 5 charter 

school by March 1, 2015 and every school year thereafter. 

 

b. Upon receipt of a complaint related to the enrollment practices of Type 2 and 

Type 5 charter schools, the State will: (i) provide the complainant in writing, 

either via electronic or U.S. Mail, with the contact information for the Office of 

Civil Rights and low cost legal services providers; and (ii) where required under 

IDEA, initiate an investigation of the complaint. 

 

6. The Defendant-Intervenor shall develop a written complaint investigation protocol 

describing the Defendant-Intervenor’s process for investigating allegations of 

discrimination on the basis of disability for all schools within its jurisdiction.  The 

protocol shall include the contact information of the division of OPSB responsible for 

investigating complaints of alleged discrimination; a process by which parents may make 

complaints; a timeline for the Defendant-Intervenor to conduct an investigation; the steps 

to be taken or the process by which the Defendant-Intervenor will conduct the 

investigation; the process by which the Defendant-Intervenor will disseminate the 

outcome of the investigation; and corrective action that may be undertaken as a result of 

noncompliance.  A summary description of the protocol shall be widely disseminated to 

parents of students with disabilities enrolled in schools under the jurisdiction of the 

Defendant-Intervenor.  This complaint investigation protocol shall be developed for the 

sole purpose of investigating allegations of enrollment discrimination pursuant to Section 

504 of the Rehabilitation Act and Title II of the ADA, and shall not supplant the 

complaint management system or due process complaint procedures pursuant to the 

IDEA.   

7. The State Defendants shall annually calculate the rate at which students with disabilities 

choose not to reenroll at each LEA in New Orleans each school year (“mobility rate”).  

Using this rate, the State Defendants shall annually select LEAs for targeted monitoring.  

LEA selection, student file selection, file reviews, staff interviews, and school site visits 

shall be conducted consistent with the processes detailed in in Addendum A.  If the State 

Defendants’ targeted monitoring results in the identification of noncompliance, the State 

Defendants shall require each LEA with validated noncompliance to undertake corrective 

actions sufficient to remedy the noncompliance and to reasonably ensure that such 

noncompliance does not reoccur, as detailed in Addendum A. 

a. The mobility rate shall be calculated by dividing the total number of students with 

disabilities who are enrolled in a nonterminal grade at an LEA in New Orleans 

between September 1 and May 31 and are not enrolled at the LEA on October 1 

of the following school year by the total number of students with disabilities 

enrolled in the LEA on October 1. 

Case 2:10-cv-04049-JCZ-KWR   Document 283-3   Filed 01/08/15   Page 14 of 25



15 of 23 

 

 

b. The targeted monitoring activities described above and in Addendum A shall 

supplement, not supplant, the annual monitoring activities undertaken by LDOE 

pursuant to its general supervisory responsibilities under the IDEA.  The 

monitoring of an LEA pursuant to the monitoring obligations identified in this 

Agreement shall not influence LDOE’s selection of that LEA for monitoring 

pursuant to LDOE’s general IDEA monitoring protocols. 

 

V.  INDEPENDENT MONITOR 

 

1. The Parties shall cooperatively select an Independent Monitor to oversee implementation 

of the Agreement.  Within thirty (30) days of the implementation of this Agreement, the 

Plaintiffs and State Defendants shall exchange lists of at least three (3) individuals whom 

they believe are qualified and available to serve in the capacity of the Independent 

Monitor.  The Plaintiffs and State Defendants shall also provide a copy of such lists to the 

Defendant-Intervenor.  If the Plaintiffs and State Defendants cannot reach consensus 

regarding the designation of the Independent Monitor, the Parties shall confer within 

fourteen (14) days of written notice of a disagreement, and an Independent Monitor will 

be selected by the Plaintiffs and State Defendants therein.  If the Plaintiffs and State 

Defendants do not agree upon an Independent Monitor after conferring, the matter shall 

be submitted to the Court for resolution.   Should the Monitor position become vacant 

and the Plaintiffs and State Defendants are unable to agree on are replacement using the 

selection procedures identified above, the Plaintiffs and State Defendants shall 

recommend candidates to the Court, and the Court will appoint the Monitor from the 

names submitted by the Plaintiffs and State Defendants.   

 

2. No Party, nor any employee or agent of any party, shall have any supervisory authority 

over the Monitor’s activities, reports, findings, or recommendations.   

 

3. Should all the Parties agree that the Monitor is not fulfilling his or her duties in 

accordance with this Agreement, the Parties may petition the Court for the Monitor’s 

immediate removal and replacement.  One party may unilaterally petition the Court for 

the Monitor’s removal for good cause, and the other Parties will have the opportunity to 

respond to the petition.  Good cause for the purposes of this Agreement shall mean, but 

not be limited to, the following: gross neglect of duties; willful misconduct; conflicts of 

interest; inappropriate personal relationship with any Party or their employees; or any 

criminal conduct during the pendency of this Agreement. 

 

4. Monitor Qualifications:  The Monitor shall have appropriate experience, education, and 

training related to the subject areas covered in this Agreement.  

 

5. Monitor Access:  The Monitor shall have full and complete access to the records and data 

necessary to determine compliance with the terms of this Agreement.  All information 

obtained by the Monitor shall be maintained in a confidential manner.  

 

6. Monitor Ex Parte Communications:  The Monitor shall be permitted to initiate and 

receive ex parte communications with all Parties.   
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7. Monitor Distribution of LDOE Documents, Reports, and Assessments:  The Monitor

shall provide any reports, assessments, and compliance-related documents within seven

(7) days of a request by any Party.

8. Monitor’s Reports:  The Monitor shall file with the Court and provide the Parties with

reports describing the steps taken by the State Defendants and the Defendant-Intervenor

to implement this Agreement and evaluate the extent to which the State Defendants and

the Defendant-Intervenor have complied with each substantive provision of the

Agreement.

a. Timing of Reports: The Monitor shall issue an initial report 120 days after the

implementation date of this Agreement, and then every 180 days thereafter.  The

reports shall be provided to the Parties in draft form for comment at least 14 days

prior to their issuance.  The Monitor shall consider the Parties’ responses and

make appropriate changes, if any, before issuing the report.  These reports shall be

written with due regard for the privacy interests of the students.

b. Content of Reports: The Monitor shall evaluate the state of compliance for each

relevant provision of the Agreement using the following standards: (1) Substantial

Compliance and (2) Noncompliance.  In order to assess compliance, the Monitor

shall review a sufficient number of pertinent documents to accurately assess

compliance and interview any necessary staff or personnel.  The Monitor shall be

responsible for independently verifying representations from the State Defendants

or Defendant-Intervenor regarding progress toward compliance, and examining

supporting documentation.  Each Monitor report shall describe the steps taken by

the Monitor to assess compliance, including documents reviewed and individuals

interviewed, and the factual basis for each of the Monitor’s findings.

9. Reports issued by the Monitor shall not be admissible against the State Defendants and

the Defendant-Intervenor in any proceeding other than a proceeding related to the

enforcement of this Agreement initiated and handled exclusively by the State Defendants,

the Defendant-Intervenor, or the Plaintiffs’ counsel.

10. Technical Assistance by the Monitor:  The Monitor shall provide the State Defendants

and the Defendant-Intervenor with technical assistance as requested by the State

Defendants and the Defendant-Intervenor.  Technical assistance should be reasonable and

should not interfere with the Monitor’s ability to assess compliance.

11. Each party shall identify a single point of contact to serve as an Agreement Coordinator

throughout the duration of this Agreement.  Each party’s Coordinator will serve as a

liaison between that Party and the Monitor. In addition, the Defendants’ Coordinators

will facilitate the provision of data, documents, and materials and provide access to

appropriate personnel to the Monitor and Parties, as necessary.  Each party shall provide

the Monitor and other parties with notice of the initial assignment and any subsequent

changes in the assignment of its Agreement Coordinator.
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12. The State Defendants and the Defendant-Intervenor shall jointly bear all costs incurred in

connection with Section V of the Agreement.  The costs shall be divided pro rata between the

State Defendants and the Defendant-Intervenor based upon total student enrollment in

schools under the jurisdiction of each in New Orleans.  The division of costs shall be

determined annually based on the October 1 student count.

VI. REPORTING REQUIREMENTS

1. The State Defendants and the Defendant-Intervenor shall maintain sufficient records to

document that the requirements of this Agreement are being properly implemented and

shall make such records available to the Monitor within seven business days of request

for inspection and copying.  In addition, the State Defendants and the Defendant-

Intervenor shall maintain and provide to the Monitor upon request, all records or other

documents that verify that they have taken the actions described in their compliance

reports (e.g., policies, procedures, protocols, checklists, training materials, monitoring

reports, investigations, corrective action plans).

2. Plaintiffs’ counsel shall have access to data and documents described within this

Agreement and/or developed as a result of this Agreement, including but not limited to

any data, reports and other documents examined by the State Defendants during their

monitoring activities; the State Defendants’ and the Defendant-Intervenor’s policies and

procedures developed in contemplation of this Agreement; and directives, program

instructions, and non-privileged communication and training documents.  The State

Defendants may replace student names contained in the data with unique identifiers

and/or may redact student names from records as necessary.  At any time during the

duration of this Agreement, the Plaintiffs have the right to petition the Court to seek the

un-redacted documents.

3. The Parties agree to respond to inquiries, written communications, and requests for

information from any other Party or the Monitor in a timely manner.

VII. ENFORCEMENT

1. The Parties agree that the terms of this Agreement shall be submitted to the Court for

approval and the Court shall retain jurisdiction to enforce the terms of this Agreement.

2. During the period that the Agreement is in force, if the Monitor or Plaintiffs’ counsel

determines that State Defendants or the Defendant-Intervenor are not taking good faith

steps towards obtaining Substantial Compliance with the terms of the Agreement,

Plaintiffs’ counsel may initiate contempt or enforcement proceedings against State

Defendants or the Defendant-Intervenor, respectively, for an alleged failure to fulfill an

obligation under Sections IV through VIII of this Agreement in Court.
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3. Before taking judicial action to initiate contempt or other enforcement proceedings,

Plaintiffs’ counsel shall give State Defendants or the Defendant-Intervenor written notice

of its intent to initiate such proceedings, and the Parties shall engage in good-faith

discussions to resolve the dispute and may petition the Court for a status conference to

assist in resolution.  If the dispute has not been resolved within 30 days of Plaintiffs’

written notice to State Defendants or the Defendant-Intervenor, Plaintiffs’ counsel may

take judicial action to initiate contempt or other enforcement proceedings.

VIII. CONSTRUCTION, IMPLEMENTATION, AND TERMINATION

1. The State Defendants and the Defendant-Intervenor shall implement all reforms, as

designated within the provisions of this Agreement, that are necessary to effectuate this

Agreement.  The implementation of this Agreement will begin immediately upon the

Effective Date.

2. The State Defendants shall be released from the terms of this Agreement when they have

achieved Substantial Compliance with each provision of the Agreement for which they

are assigned responsibility; have maintained Substantial Compliance for a period of two

consecutive years; and subject to Court approval.

3. The Defendant-Intervenor shall be released from the terms of this Agreement when it has

achieved Substantial Compliance with each provision of the Agreement for which it is

assigned responsibility; have maintained Substantial Compliance for a period of two

consecutive years; and subject to Court approval.

4. If any unforeseen circumstance occurs that causes a failure to timely carry out any

requirements of this Agreement, State Defendants or the Defendant-Intervenor shall

notify the Monitor in writing within seven days after State Defendants or the Defendant-

Intervenor become aware of unforeseen circumstance and its impact on the Defendants’

ability to perform under the Agreement.  The notice shall describe the cause of the failure

to perform and the measures taken to prevent or minimize the failure.  The State

Defendants and the Defendant-Intervenor shall implement all reasonable measures to

avoid or minimize any such failure.

5. This Agreement, including all addenda, shall constitute the entire integrated Agreement

of the Parties.  No prior or contemporaneous communications, oral or written, will be

relevant or admissible for purposes of determining the meaning of any provisions herein,

in this litigation or in any other proceeding.

6. This Agreement shall be applicable to, and binding upon, all Parties, their officers,

agents, employees, assigns, and their successors in office.

7. Failure by any party to enforce this entire Agreement or any provision thereof with

respect to any deadline or any other provision herein shall not be construed as a waiver of

the party’s right to enforce other deadlines or provisions of this Agreement.
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8. If any provision of this Agreement is declared invalid for any reason by a court of

competent jurisdiction, said finding shall not affect the remaining provisions of this

Agreement.

IX. CLASS NOTICE

1. Promptly after this Agreement has been fully executed, Plaintiffs’ Counsel shall initiate a

joint motion to the Court for entry of the Order for Notice and Hearing, substantially in

the form annexed hereto as Exhibit A.  In connection with that application, Plaintiffs’

Counsel shall apply to the Court for preliminary approval of this Agreement and for a

finding that the Class, as defined above, should be certified for settlement purposes.

Plaintiffs’ Counsel shall also request that the Court set a date for a fairness hearing on the

proposed settlement no earlier than February 9, 2015 and to approve the Settlement

Notice, in substantially the form annexed hereto as Exhibit B.

2. The State Defendants shall cause the notice to be published one time in The Times-

Picayune and The New Orleans Advocate, in substantially the form annexed hereto as

Exhibit C as soon as practicable after the Settlement Notice is approved, but in no event

more than five (5) business days after such approval.

3. The State Defendants and the Defendant-Intervenor shall within the later of five (5)

business days of the date of the Court’s Order for Notice and Hearing and January 8,

2015, cause a one-page summary of the Settlement Notice to be posted in all public

schools in New Orleans until at least February 8, 2015.

4. The State Defendants and the Defendant-Intervenor shall within ten (10) business days of

the date of the Court’s Order for Notice and Hearing cause a one-page summary of the

Settlement Notice to be mailed via first class mail to the proposed Settlement Class.

5. The State Defendants and the Defendant-Intervenor shall within five (5) business days of

the date of the Court’s Order for Notice and Hearing cause the Settlement Notice to be

posted prominently on the websites of LDOE, BESE, and OPSB until at least February 8,

2015. 

6. Plaintiffs’ Counsel shall within five (5) business days of the date of the Court’s Order for

Notice and Hearing cause the Settlement Notice to be posted on the website of the

Southern Poverty Law Center, at its own cost, until at least February 8, 2015.

7. Plaintiffs’ Counsel may disseminate the Settlement Notice to other media outlets, provide

it to other community organizations, or otherwise disseminate the Settlement Notice as it

sees fit, all at its own cost.

8. The State Defendants and the Defendant-Intervenor shall bear all the costs incurred in

connection with subparagraphs 2-4, with State Defendants responsible for all costs

associated with activities pertaining to non-OPSB schools, LDOE, and BESE.
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X.  ATTORNEYS’ FEES 

1. The State Defendants will seek a legislative appropriation in the 2015 legislative session

for $700,000.00, not to be paid from any state or federal education funds designated for

the education of students with disabilities, to pay the State Defendants’ share of

Plaintiffs’ attorneys’ fees and costs.  State Defendants shall use their best efforts with the

Louisiana legislature to obtain a sufficient appropriation to make payment to Plaintiffs by

the close of 2015.  The State Defendants’ payment of $700,000.00 shall be in full

satisfaction of its share of Plaintiffs' attorneys' fees and costs for all purposes under this

agreement.

2. If the Louisiana legislature does not appropriate sufficient funds to pay State Defendants'

share of Plaintiffs' attorneys’ fees and costs, the State Defendants and the Plaintiffs agree

to meet and confer to discuss options for fulfillment of this element of the

Agreement.    If the State Defendants and Plaintiffs cannot resolve this matter directly,

they will seek non-binding mediation to discuss options regarding the State Defendants'

share of fees and costs, including, if agreed to by Plaintiffs, the timing of payments to

Plaintiffs beyond 2015. If no such agreement can be reached, Plaintiffs may seek an

action for payment of said $700,000 in accordance with applicable jurisprudence.

However, any such payment shall not be taken from state or federal education funds

designated for the education of students with disabilities.

3. Within 180 days of the approval of the State Defendants’ requested appropriation, the

Defendant-Intervenors will make payment to Plaintiffs’ Counsel in the amount of

$100,000.00 for Defendant-Intervenors’ share of Plaintiffs’ attorneys’ fees and

costs.  The Defendant-Intervenors' payment of $100,000.00 shall be in full satisfaction of

its share of Plaintiffs' attorneys' fees and costs for all purposes under this agreement.

XI. MEDIA

1. The parties and their counsel agree to issue a joint public statement concerning this

Agreement at the time it is presented to the Court for approval (“joint statement”).  The

joint statement will indicate that the case has been resolved by mutual agreement of the

parties and will portray the settlement and all parties in a positive light.  The joint

statement will be widely distributed and placed on the Defendants’ and counsel for the

Plaintiffs’ respective websites.  To the extent practicable, any party offering a public

comment concerning this Agreement separate from the joint statement shall use

reasonable efforts to notify the other parties of the form, nature, and extent of the press

release or public comment prior to its issuance.  None of the parties will make any public

statement regarding this Agreement that in any way disparages or criticizes another party

or the Agreement.
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XII. MISCELLANEOUS

1. This Agreement may be executed in any number of counterparts and by different parties

hereto on separate counterparts, each of which, when so executed and delivered, shall be

an original, and all such counterparts together shall constitute one and the same

agreement.  This Agreement may be executed by facsimile or by original.  A facsimile

transmission of a signed original shall have the same effect as delivery of a signed

original.
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FOR THE PLAINTIFF SETTLEMENT CLASS: 

Eden B. Heilman 
Jennifer Coco 
Jerri Katzerman 
SOUTHERN POVERTY LAW CENTER 
1055 St. Charles Avenue, Ste. 505 
New Orleans, LA 70130 
(504) 486-8982 

F02-~::DANTS: 

Jolin White 
State Superintendent of Education 
LOUISIANA DEPARTMENT OF EDUCATION 
P.O. Box 94064 
Baton Rouge, LA 70804-9064 
(225) 42-3572 

G neral Counsel 
LOUISIANA DEPARTMENT OF EDUCATION 
P.O. Box 94064 
Baton Rouge, LA 70804-9064 
(225) 342-3572 

FOR THE DEFENDANT-INTERVENOR, ORLEANS PARISH SCHOOL BOARD: 

Wayne T. Stewart 
Robert L. Hammonds 
HAMMONDS, SILLS, ADKINS & GUICE, LLP 
2431 S. Acadian Thruway, Ste 600 
Baton Rouge, LA 70808 
(225) 923-3462 

7527649v.l 
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So ORDERED this ___________ day of ______________________, 2015. 

______________________________ 

  The Honorable Jay C. Zainey 

 United States District Judge 
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A. Child Find Monitoring 

1. LEA Selection:  

a. The LDOE shall annually calculate the rate at which each LEA in New Orleans 

identifies new students as eligible for services under the IDEA (“annual new 

identification rate”).  

b. The annual new identification rate for each LEA shall be calculated by dividing 

the number of students each LEA identifies for initial eligibility under the IDEA 

between July 1 and June 30 by the total number of students enrolled in the LEA 

on October 1.   

c. The LDOE shall annually conduct targeted monitoring at three (3) LEAs in New 

Orleans with the lowest new identification rates.  The LDOE shall select for 

monitoring one (1) LEA serving grades K-5, one (1) LEA serving grades 6-8, and 

one (1) LEA serving grades 9-12. 

1. New identification rates shall be determined for OPSB in each of the 

relevant grade groupings above, and OPSB’s rates shall be compared 

to other LEAs serving the relevant grade groupings.  OPSB shall be 

subject to targeted monitoring if it demonstrates the lowest new 

identification rate in any of the three groupings. 

2. Student File Selection:  

a. The LDOE shall review the files of a random, representative sample of students 

who: have Section 504 Plans; are in the RTI process; are under consideration by a 

School Building Level Committee; failed two (2) or more academic subjects in 

the prior school year; or are subject to more than ten (10) days of disciplinary 

removal during the school year.   

b. The LDOE shall request a de-identified list of students who meet the above 

criteria between July 1 and June 30 of the prior academic year from each LEA 

targeted for monitoring and shall randomly select twenty (20) percent of the 

students on that list for file review.   

1. In the event that an LEA identifies less than fifty (50) students, the LDOE 

shall review a minimum of ten (10) randomly selected files for students 

meeting the above criteria at each targeted LEA. 

2. In the event that an LEA identifies less than ten (10) students, the LDOE 

shall review the files of all students included on the list and shall supplement 
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its review with additional randomly selected files of students who meet the 

above criteria at the time of the monitoring. 

3. File Review Protocols: 

a. The LDOE shall review de-identified student record files for each of the students 

identified through the selection process described above.  The file review shall be 

conducted using the Child Find portion of the monitoring instrument, and the 

LDOE’s review shall include information sufficient to make all relevant 

determinations required by the monitoring tool. 

4. Staff Interview Protocols: 

a. The LDOE shall conduct interviews with at least one (1) general education 

teacher of students with disabilities, one (1) special education teacher, one (1) 

general education administrator, and one (1) special education administrator or 

coordinator at each LEA selected for targeted monitoring.   

1. In the event that OPSB is selected for targeted monitoring, the LDOE 

shall conduct interviews with at least one (1) general education teacher 

of students with disabilities, one (1) special education teacher, one (1) 

general education administrator, and one (1) special education 

administrator or coordinator from at least two (2) OPSB schools, 

including at least one (1) school that is directly operated by OPSB and 

one (1) charter school authorized by OPSB.  

b. The staff interviews shall be conducted using the Child Find portion of the 

monitoring instrument.  The LDOE may conduct additional interviews as 

necessary to gather information sufficient to make all relevant determinations 

required by the monitoring tool.   

5. School Site Visits: 

a. In the event that LDOE’s review of information gathered through the student file 

review and staff interview processes: (1) is insufficient to make determinations of 

legal compliance, or (2) indicates that  on-site observations or visual inspections 

of school facilities is necessary to make determinations of legal compliance, 

LDOE shall conduct on-site compliance monitoring at the LEA selected for 

targeted monitoring. 

B. Related Services Monitoring 

1. LEA Selection:  
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a. The LDOE shall annually calculate the rate at which each LEA in New Orleans 

provides related services to students eligible for such services under the IDEA 

(“service provision rate”).   

b. The annual service provision rate shall be calculated by dividing the total number 

of minutes of related services per week identified in the IEPs of each student with 

a disability in an LEA on October 1 by the total number of students with 

disabilities enrolled in the LEA on October 1. 

c. The LDOE shall annually conduct targeted monitoring at the three (3) LEAs in 

New Orleans with the lowest service provision rates. 

2. Student File Selection: 

a. The LDOE shall review the files of students with disabilities, with particular 

emphasis on students with low-incidence disabilities. For purposes of Related 

Services monitoring, “student with a low-incidence disability” means a student 

who is eligible for special education and related services under the IDEA 

eligibility categories of deaf-blindness, deafness, hearing impairment, intellectual 

disability, multiple disabilities, orthopedic impairment, traumatic brain injury, 

autism spectrum disorders, or visual impairment including blindness.  

b. The LDOE shall request a list of students with low-incidence disabilities from 

each LEA targeted for monitoring and shall randomly select twenty (20) percent 

of the students on that list for file review.   

1.   In the event that an LEA identifies less than fifty (50) students, the LDOE 

shall review a minimum of ten (10) randomly selected files for students 

meeting the above criteria at each targeted LEA.   

2.  In the event that an LEA identifies less than ten (10) students with low-

incidence disabilities, LDOE shall review all files of students with low 

incidence disabilities and shall supplement its review with additional 

randomly selected files of students with non-low-incidence disabilities.   

3. File Review Protocols: 

a. The LDOE shall review de-identified student record files for each of the students 

identified through the selection process described above.  The file review shall be 

conducted using the Related Services portion of the monitoring instrument, and 

the LDOE’s review shall include information sufficient to make all relevant 

determinations required by the monitoring tool. 

4. Staff Interview Protocols: 
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a. The LDOE shall conduct interviews with at least one (1) general education 

teacher of students with disabilities, one (1) special education teacher, one (1) 

general education administrator, and one (1) special education administrator or 

coordinator at each LEA selected for targeted monitoring.   

1. In the event that OPSB is selected for targeted monitoring, the LDOE 

shall conduct interviews with at least one (1) general education teacher 

of students with disabilities, one (1) special education teacher, one (1) 

general education administrator, and one (1) special education 

administrator or coordinator from at least two (2) OPSB schools, 

including at least one (1) school that is directly operated by OPSB and 

one (1) charter school authorized by OPSB. 

b. The staff interviews shall be conducted using the Related Services portion of the 

monitoring instrument.  The LDOE may conduct additional interviews as 

necessary to gather information sufficient to make all relevant determinations 

required by the monitoring tool.  

5. School Site Visits: 

a. In the event that LDOE’s review of information gathered through the student file 

review and staff interview processes: (1) is insufficient to make determinations of 

legal compliance, or (2) indicates that  on-site observations or visual inspections 

of school facilities is necessary to make determinations of legal compliance, 

LDOE shall conduct on-site compliance monitoring at the LEA selected for 

targeted monitoring. 

C. Discipline Monitoring 

1. LEA Selection: 

a. The LDOE shall annually calculate the rate at which each LEA in New Orleans 

removes students with disabilities for disciplinary purposes for more than ten (10) 

cumulative days in an academic year (“extended disciplinary removal rate”).   

b. The annual extended disciplinary removal rate shall be calculated by dividing the 

total number of students with disabilities who experienced disciplinary removals 

for more than ten (10) cumulative days between July 1 and June 30 by the total 

number of students with disabilities enrolled in the LEA on October 1. 

c. The LDOE shall annually conduct targeted monitoring at the three (3) LEAs in 

New Orleans with the highest extended disciplinary removal rates. 

2. Student File Selection: 
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a. The LDOE shall review the files of a random, representative sample of students 

with disabilities who received six (6) or more Office Discipline Referrals or three 

(3) or more suspensions (in- or out-of-school) in a school year.   

b. The LDOE shall request a de-identified list of students satisfying the above 

criteria during the prior school year from each LEA targeted for monitoring and 

shall randomly select twenty (20) percent of the students on that list for file 

review.   

1. In the event that an LEA’s list identifies less than fifty (50) students meeting 

the above criteria, the LDOE shall review a minimum of ten (10) randomly 

selected files for students meeting the above criteria at each targeted LEA. 

 

2. In the event that an LEA identifies less than ten (10) students meeting the 

above criteria, the LDOE shall review all files of students meeting the 

criteria and shall supplement its review with additional randomly selected 

files of students identified under the disability categories of Emotional 

Disturbance or Other Health Impairment. 

 

3. File Review Protocols: 

a. The LDOE shall review de-identified student record files for each of the students 

identified through the selection process described above.  The file review shall be 

conducted using the Discipline portion of the monitoring instrument, and the 

LDOE’s review shall include information sufficient to make all relevant 

determinations required by the monitoring tool. 

4. Staff Interview Protocols: 

a. The LDOE shall conduct interviews with at least one (1) general education 

teacher of students with disabilities, one (1) special education teacher, one (1) 

general education administrator, and one (1) special education administrator or 

coordinator at each LEA selected for targeted monitoring.   

1. In the event that OPSB is selected for targeted monitoring, the LDOE 

shall conduct interviews with at least one (1) general education teacher 

of students with disabilities, one (1) special education teacher, one (1) 

general education administrator, and one (1) special education 

administrator or coordinator from at least two (2) OPSB schools, 

including at least one (1) school that is directly operated by OPSB and 

one (1) charter school authorized by OPSB. 
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b. The staff interviews shall be conducted using the Discipline portion of the 

monitoring instrument.  The LDOE may conduct additional interviews as 

necessary to gather information sufficient to make all relevant determinations 

required by the monitoring tool. 

5. School Site Visits: 

a. In the event that LDOE’s review of information gathered through the student file 

review and staff interview processes: (1) is insufficient to make determinations of 

legal compliance, or (2) indicates that on-site observations or visual inspections of 

school facilities is necessary to make determinations of legal compliance, LDOE 

shall conduct on-site compliance monitoring at the LEA selected for targeted 

monitoring. 

D. Enrollment Monitoring 

1. LEA Selection: 

a. The LDOE shall annually calculate the rate at which students with disabilities 

choose not to reenroll at each LEA in New Orleans each school year (“mobility 

rate”).   

b. The annual mobility rate shall be calculated by dividing the total number of 

students with disabilities who are enrolled in a nonterminal grade at an LEA in 

New Orleans between September 1 and May 31 and are not enrolled at the LEA 

on October 1 of the following school year by the total number of students with 

disabilities enrolled in the LEA on October 1.   

c. The LDOE shall annually conduct targeted monitoring at the three (3) LEAs in 

New Orleans with the highest mobility rates. 

2. Targeted Monitoring Protocols 

a. The LDOE shall conduct targeted monitoring at selected LEAs by utilizing either 

the Related Services or Discipline targeted monitoring protocols. 

b. The LDOE shall conduct targeted monitoring, using either the Related Services or 

Discipline protocols, at each LEA based on the targeted monitoring area in which 

the selected LEA performs least favorably as compared to all other LEAs in New 

Orleans. 

c. Once the LDOE has determined the area in which each LEA will be monitored, 

the LDOE shall conduct monitoring activities consistent with the student file 

review, staff interview, and on-site monitoring requirements specified for the 

targeted monitoring area in which the LEA is being monitoring. 
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E. Conditional, Randomized LEA Monitoring 

1. LEA and Targeted Monitoring Area Selection: 

a. In the event that the LEA selection procedures described in Sections A through D 

result in less than ten (10) LEAs being identified for targeted monitoring, the 

LDOE shall randomly select additional LEAs for monitoring so that a minimum 

of ten (10) LEAs are monitored each year.   

 

b. LEAs that are randomly selected for monitoring pursuant to this section will be 

monitored in one of the four targeted monitoring areas described above.  The 

LDOE shall monitor randomly selected LEAs in the targeted monitoring area in 

which the selected LEA performs least favorably as compared to all other LEAs 

in New Orleans. 

  

2. Targeted Monitoring Protocols: 

 

a. Once the LDOE has determined the area in which each LEA will be monitored, 

the LDOE shall conduct monitoring activities consistent with the student file 

review, staff interview, and on-site monitoring requirements specified for the 

targeted monitoring area in which the LEA is being monitoring.  

F. General LEA Selection Provisions 

1. In the event that, as the result of a statistical tie, more than three LEAs are identified for 

targeted monitoring through any of the LEA selection processes described above, the 

LDOE shall select for monitoring the LEA which has the greatest enrollment on October 

1 as used in the applied LEA selection formula. 

2. By agreement of the Plaintiffs and the LDOE, individual LEAs may be excluded from the 

targeted monitoring process.  The exclusion of an individual LEA from targeted 

monitoring shall not reduce the number of LEAs selected for targeted monitoring under 

each of the targeted monitoring areas or the total number of LEAs monitored. 

G. Identification of Noncompliance 

1. Procedures upon Completion of Targeted Monitoring: 

a. Upon the completion of file reviews, interviews, and on-site visits, the LDOE 

shall notify each monitored LEA of the results of the monitoring, including any 

preliminary findings of noncompliance.  LDOE shall compile a preliminary draft 

of a Summary of Findings no later than thirty (30) days after the completion of 

the targeted monitoring activities, and submit this draft to the LEA.   
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b. Upon receipt of the Summary of Findings, the LDOE shall provide each LEA 

thirty (30) days to respond to any preliminary findings of noncompliance.   

c. Upon review of monitoring results and any LEA response, the LDOE shall issue a 

final Summary of Findings. 

2. Corrective Action: 

a. The LDOE shall require any LEA found to be noncompliant to develop a plan of 

corrective action to address findings of noncompliance described in the Summary 

of Findings. 

b. The LEA, in collaboration with the LDOE, will design a corrective action plan 

that defines specific supports and resources that the LEA must have in order to 

implement the corrective action plan.  The corrective action plan must 

demonstrate how the LEA will: (1) address each individual case of 

noncompliance; and (2) implement the specific statutory or regulatory 

requirement to prevent a recurrence of similar noncompliance.     

c. The plan of correction shall establish a reasonable timeline for completion of 

corrective actions.  All findings of noncompliance shall be remedied within one 

year of the date on which the finding was made.  Corrective action timelines will 

be tracked by LDOE to determine corrective action has been taken and to verify 

compliance.  LEAs will submit evidence and data as requested by the LDOE to 

show completion of activities and evidence of change in the LEA as a result of the 

corrective action plan. 

d. Based on a review of submitted documentation, the LDOE shall decide whether 

the LEA has met compliance requirements or determine whether there is 

continuing noncompliance.   

e. In the event that continuing noncompliance is identified, the LDOE will require 

the LEA to develop an intensive corrective action plan to address the continuing 

noncompliance.  In conjunction with the implementation of the approved plan, the 

LDOE will impose one or more of the sanctions described in La. Bulletin 1922 

§107(F).  
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A. Child Find Yes No N/A 

Student File Review Protocols 

1. The School Building Level Committee (“SBLC”) that discussed the student’s 
academic needs was comprised of at least a classroom teacher, the teacher 
who referred the student to the SBLC, and the principal of the school or a 
designee of the principal. 

☐ ☐ ☐ 

2. If the School Building Level Committee referred the student for an initial 
evaluation, parental consent for an initial evaluation was obtained within a 
reasonable time following the SBLC’s decision to refer the student. 

☐ ☐ ☐ 

3. Sufficient screening, including – if appropriate – participation in the Response 
to Intervention process, was conducted to identify the student as suspected 
of having a disability. 

☐ ☐ ☐ 

4. If the student’s parent has requested an initial evaluation, the LEA either (1) 
requested parental consent to conduct the evaluation or (2) notified the 
parent in writing that the evaluation would not be conducted and the reasons 
that the LEA believed that an evaluation of the student was unnecessary. 

☐ ☐ ☐ 

5. If student participated in the RTI process, the school collected sufficient data 
to determine the effectiveness of the interventions provided to the student. ☐ ☐ ☐ 

6. If student did not maintain expected progress while participating in the Response to 
Intervention process, the student was referred to the SBLC for consideration of an 
initial evaluation within a reasonable amount of time. 
 

☐ ☐ ☐ 

9. Parental notice was provided describing any evaluation procedures that the 
agency proposed to conduct. 
 

☐ ☐ ☐ 

8. Parental consent was obtained to conduct an initial evaluation. ☐ ☐ ☐ 

10. A variety of assessment tools and strategies (not the use of a single measure or 
assessment as the sole criterion) were used to gather relevant functional, 
developmental and academic information about the child, including information 
provided by the parent. 

☐ ☐ ☐ 

11. Existing data (ex: evaluation data and info provided by parent; current 
classroom based, local or state assessment data; classroom observations 
and related service provider observations) was reviewed to determine 
continued eligibility.  

☐ ☐ ☐ 

12. A variety of sources (ex: teacher data, parent data, and related services data) were 
used to determine student eligibility. ☐ ☐ ☐ 

13. For students who are eligible under Section 504 of the Rehabilitation Act, the 
student’s educational records indicate that the student does not require specially 
designed instruction. 

☐ ☐ ☐ 

Staff Interview Protocols 

Questions include but are not limited to the following: 

 1. Describe the processes for conducting SBLC meetings, including the frequency of such meetings, the composition 
of the SBLC, the types of data considered by the SBLC, and the outcomes of the SBLC, in its normal course of 
business.  

2. Describe the process by which students at your school are referred to the SBLC.  When was the last time a student 
at your school was referred to the SBLC? 

3. Describe the structure of the RTI process at your school, including the role of SBLC members, regular education 
teachers, special education staff, and school administrators in the RTI process. 

4. Describe the implementation of the RTI process at your school, including how academic and behavioral 
interventions are planned, implemented, and assessed for effectiveness.  How often is a student’s progress in RTI 
reviewed? 

   Case 2:10-cv-04049-JCZ-KWR   Document 285-1   Filed 01/08/15   Page 9 of 12



Addendum A – Monitoring Protocols 

10 of 12 
 

5. Describe how special education evaluations are initiated at your school, including the process by which school staff 
refer students for an initial evaluation.  

  6. Describe the process by which school staff respond to parental requests for an initial evaluation.  Is this process the 
same if the student is in the RTI process? 

7. Describe, in general, how special education evaluations are conducted at your school, including the personnel 
responsible for conducting such evaluations. 

8. Describe how determinations are made concerning whether a student should be considered for eligibility under 
the IDEA or Section 504 of the Rehabilitation Act at your school. 

 9. 
 

Describe, in general, the process by which the school completes initial evaluations for those students no longer 
enrolled in the school. 

 

B. Related Services Yes No N/A 

Student File Review Protocols 

1. The parents were invited to the Individualized Education Program (IEP) 
meeting. ☐ ☐ ☐ 

2. If neither parent was able to attend the IEP team meeting, there is 
documentation of attempts to ensure parental participation.  ☐ ☐ ☐ 

3. The appropriate team members were present at the IEP team meeting (signature 

provided at IEP Team meeting).  ☐ ☐ ☐ 

4. The IEP for a school-age student includes a statement of present levels of 

academic achievement and functional performance, including how the student’s 
disability affects involvement and progress in the general education curriculum.  

 

☐ 
 

☐ 
 

☐ 

5. The IEP includes measurable, standards-based annual goals, including academic 

and functional goals. Benchmarks or short-term objectives should be included 
for students who take alternate assessments aligned to alternate achievement 
standards.  

 

☐ 
 

☐ 
 

☐ 

6. The IEP contains related services which are reasonably calculated to enable the 
student to advance appropriately toward attaining annual goals; to be involved 
in and make progress in the general education curriculum in accordance with 
the student’s present levels of academic achievement and functional 
performance; to participate in extracurricular and other academic activities; 
and to be educated and participate with other children with disabilities and 
nondisabled children in academic and non-academic school activities. 

☐ ☐ ☐ 

7. The IEP contains an explanation of the extent, if any, to which the student will 
not participate with nondisabled students in the general education class and 
the LEA ensured that to the maximum extent possible the student was 
educated with nondisabled students. 

 

☐ ☐ 
 

☐ 

8. The IEP contains descriptions of how progress toward annual goals will  be 
measured, including  how  often  parents  will  be  regularly  informed  of  their 

child’s progress.  
☐ ☐ ☐ 

9. Related services are being provided to the student in the types and frequency 
specified in the student’s IEP. ☐ ☐ ☐ 

Staff Interview Protocols 

Questions include but are not limited to the following: 
1. Describe, in general, how your school determines that a student requires related services in order to provide a 

particular student with a free, appropriate public education.  What factors are considered? 

2. Describe, in general, how related services are provided to students at your school, including identifying the 
personnel who provide such services, how related services are scheduled into the academic day, and how the 
school provides services in cases of provider unavailability. 
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           3.
  
            

Were any of the identified related service providers unavailable for all or part of the year?  Describe the steps, if 
any, taken to address this unavailability.   

 4 Describe the process by which school staff secures related service providers upon the enrollment of new students 
with specific related service needs.  How long does this process take? 

5. Describe the information available to IEP Teams related to the impact of related services on an individual 
student’s functional performance and academic achievement. 

6. Describe any steps taken at your school to minimize the impact of students’ removal from general educational 
activities for the receipt of related services on the students’ academic achievement. 

 

C. Discipline Yes No N/A 

Student File Review Protocols 

1. The Individualized Education Program (IEP) team considered, in the case of a 
student whose behavior impedes his/her learning, the use of positive 
behavioral interventions, supports, and/or other strategies to address the 
behavior. 

☐ ☐ ☐ 

2. Within ten (10) days of any decision to change the placement of a student with 
a disability because of a violation of a code of student conduct, the LEA 
conducted a manifestation determination.  

☐ ☐ ☐ 

3. The  LEA  notified  the  parent on  the  same  day  as  the  date  of  the  removal 
decision of any removal that constituted a change of placement and provided 

the parent with a copy of the notice of the procedural safeguards.  
☐ ☐ ☐ 

4. The   IEP   team   considered   relevant   information   in   the   student’s   file, 
including the  student’s  IEP,  any  teacher  observations,  and  any  relevant 

information provided  by the parent, to determine whether the behavior was a 
manifestation of the student’s disability.  

 

☐ 
 

☐ 
 

☐ 

5. If the IEP team determined that the behavior was not a manifestation of the 
student’s disability and the suspension/expulsion was applied, the student 
continued to receive services so as to enable the student to continue to 
participate in the general education curriculum, although in another setting, 
and to progress toward meeting the goals set out in the student’s IEP.  

 

☐ 
 

☐ 
 

☐ 

6. If  the  IEP  team  determined  that  the  behavior  was  a  manifestation of  the 

student’s disability, the student was returned to the current placement, unless 
the parent and the LEA agree to a change in placement as part of the behavioral 
intervention plan (“BIP”) or unless the behavior is related to weapons, drugs, or 
serious bodily injury.  

☐ ☐ ☐ 

7. If the student did not have a functional behavioral assessment (“FBA”) developed 
and a BIP implemented prior to the removal, and the behavior was determined 

by the IEP team to be a manifestation of the disability, the IEP team completed 
the FBA and developed a BIP as soon as practicable.  

 

☐ ☐ 
 

☐ 

8. If the student had a BIP, the IEP team reviewed the plan as part of the 
manifestation determination process and revised it as needed.  ☐ ☐ ☐ 

Staff Interview Protocols 

Questions include but are not limited to the following: 

1. Describe any school-wide behavior management programs in place at your school. Does this program differ for 
students with disabilities? Is the program based upon the use of positive behavioral interventions and supports? 
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2. Describe the system that your school uses to record and maintain disciplinary data.  Does the system record out-
of-school suspensions?  In-school suspensions? Time spent in the “behavior room,” “cool-down room,” or “time-
out center”? 

           3.  Do school staff contact parents or family members and request that they pick up their students early from school 
for disciplinary purposes? How frequently does this occur?  How are these removals recorded?  

4. Describe the procedures that your school implements when recommending a student for suspension or 
expulsion, including how notice is provided to parents and any procedures available to parents who want to 
contest the proposed disciplinary actions. 

5. Describe the procedures in place at your school to ensure that the procedural safeguards identified in the IDEA 
are provided to students with disabilities who are subject to over ten (10) days of disciplinary removal during a 
school year. 

  6. Describe the processes for conducting Manifestation Determination Reviews (MDRs), including the frequency of 
such meetings, the composition of the participating staff, the types of information considered, and the outcomes. 

7. Describe how your school conducts FBAs and creates BIPs for students, including the circumstances under which 
an FBA is initiated, the extent to which parents are included in the FBA process, and how BIPs are shared with 
relevant school staff. 

8. Describe, in general, how your school measures and documents the effectiveness of BIPs and how that 
information is shared with parents and IEP Team.   
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