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 *  
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 *  
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****************************************************************************** 


DECISION AND ORDER 


Parent, on behalf of Child, filed a request for a due process hearing alleging that School 


Board violated the Individuals with Disabilities Education Act (IDEA) by denying Child a free, 


appropriate, and public education (FAPE).  Parent proved that School Board denied Child FAPE 


because the key stakeholder failed to implement the Individualized Education Program (IEP) as 


written, in a coordinated and collaborative manner. 


JURISDICTIONAL AUTHORITY 


This adjudication is conducted in accordance with IDEA, 20 U.S.C. § 1400, et seq. and 34 


C.F.R. §300 et seq.; La. R.S. 17:1941, et seq.; Louisiana Bulletin 1508, Louisiana Administrative 


Code (LAC) 28:CI; Louisiana Bulletin 1706, Regulations for Implementation of the Children with 


Exceptionalities Act, LAC 28:XLIII; Louisiana Bulletin 1530, IEP Handbook for Students with 


Exceptionalities, LAC 28:XCVII, and the Division of Administrative Law’s enabling legislation, 


La. R.S. 49:991, et seq.   


APPEARANCES 


A hearing was conducted December 17, 2019, and December 18, 2019, in Deridder, 


Louisiana, before Administrative Law Judge Tameka Johnson.  Appearing at the hearing on both 


dates were Parent1 as a self-represented litigant on behalf of Child; School Board, through its 


                                                 
1 Child’s mother filed the due process request and was Child’s representative.  Father testified, but did not participate 


as a representative on behalf of Child. 
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counsel of record Wayne T. Stewart; and School Board’s Representative/Director of Special 


Education Services, M.S.2   


STATEMENT OF THE CASE 


On August 5, 2019, Parent filed a due process hearing request with the Louisiana 


Department of Education (LDOE).  Parent alleged that School Board denied Child FAPE as 


required by IDEA.  Specifically, Parent alleged and maintained at the hearing that School Board 


denied Child FAPE by (1) failing to implement the special education minutes for Child required 


in the November 29, 2018, IEP, as well as the special education minutes required in the January 


31, 2019, amended IEP; (2) unilaterally changing the Child’s placement in English/language arts 


(ELA) from the special education classroom to the regular education classroom; and (3) failing to 


define clear goals or objectives in the November 29, 2018, IEP.  As a proposed remedy for School 


Board’s denial of FAPE, Parent requested that School Board pay for the expenses associated with 


providing Child FAPE in another parish, including private school tuition and transportation.  


Parent also requested that School Board pay for counseling services for Child until the Child’s 


doctor recommends that counseling is no longer needed.3     


School Board contended Child showed progress, the IEP was individualized, and frequent 


efforts were made to address Child’s needs.  School Board further contended that Parent failed to 


meet the two-part burden required to receive the remedy of private school tuition paid by School 


Board. 


                                                 
2To maintain confidentiality and privacy, all identifying names that could possibly be used to identify the Child are 


redacted and have been placed in the attached legend.  See: 20 U.S.C. 1232g, 34 C.F.R. 300.32, and 34 C.F.R. 99.3. 
3 The undersigned allowed Parent to amend her due process hearing request to include her requested remedies.  Parent 


filed the Amended Due Process Hearing Request on September 9, 2019.  The following remedies requested by Parent 


were all completed prior to the hearing:  an evaluation of Child, a functional IEP with goals and objectives, and a state 


facilitated IEP.  The tribunal does not have authority to provide the following remedies requested by Parent: training 


for school personnel, information on the chain of command at the school, reimbursement for payment for school 


records, reimbursement for Time4Learning, reimbursement for the cost of home nternet, and provide Child with a 


laptop.   
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The parties stipulated to the admission of School Boards exhibits, labeled SB1 through 


SB12, and to Parent’s exhibits labeled P11, P16, and P19.  Also admitted into evidence were 


Parent’s exhibits P1, P3, P10, P13, P15, P17, and P20. 


Parent elicited testimony from Child’s ELA teacher; three different Special Education 


teachers; School Secretary; Math teacher; and the Director of Special Education.  Both Parents 


also provided testimony.  School Board rested its case on the testimony of the witness called by 


Parent and on the exhibits admitted into evidence.  At the conclusion of the hearing, both sides 


gave a closing argument and the matter was submitted for decision. 


FINDINGS OF FACT 


Child has an exceptionality of autism.  School Board is the Local Education Agency that 


has the responsibility of providing Child with FAPE.  Child last attended school during the 2018-


2019 school year.  An IEP team meeting was held on November 29, 2018.  Child was in the eighth 


grade.  The IEP which was created from that meeting indicated that Child’s academic, 


developmental, and functional needs required support in the areas of written expression, gross 


motor skills, task attention, reading comprehension, math problem solving, and communication.4  


On the Leap 2025 statewide assessment Child scored “unsatisfactory” in ELA and Social Studies 


and “approaching basic” in Math.5  The IEP team indicated on the November 29, 2018, IEP that 


Child struggled in the general education curriculum even with the previously implemented 


modifications.     


The November 29, 2018, IEP contained instructional plans for the following content areas: 


a) Written Expression, b) Gross Motor Skills, c) Task Attention, d) Reading Comprehension, and 


                                                 
4 Exhibits P-1 and SB-5, p. 1. 
5 Id. 
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e) Math Problem Solving.6  Although, the IEP team listed communication as an area in which 


Child required support, the November 29, 2018, IEP did not implement an instructional plan for 


communication nor did it address Child’s level of achievement and functional performance as it 


related to communication.  Under the instructional plan for written expression, the IEP stated that 


the “evaluation indicated a support need in written expression.”7  The IEP team did not list Child’s 


present level of academic achievement and functional performance as it related to written 


expression.  The measurable academic/functional goal listed was “produce clear and coherent 


writing in which the development, organization, and style are appropriate to task, purpose, and 


audience.”8  The IEP team did not list any objectives under written expression. 


Under the instructional plan for gross motor skills, Child’s level of academic achievement 


and functional performance indicated that “Child was able to perform most of the locomotor 


movements, able to catch, throw, and kick.  Child’s sport skills fall below average compared to  


peers.”9  The measureable academic/functional goal was for Child to complete one of three 


objectives by the end of the IEP year.  The objectives were for Child to: “participate in teacher 


lead exercises, increase cardiovascular endurance by participating in a variety of activities by the 


end of the November 29, 2018, IEP year, and improve sport skills by participating in a variety of 


activities by the end of the IEP year.”10 


Under the instructional plan for task attention, Child’s level of academic achievement and 


functional performance indicated that task attention was very difficult for Child.  The measurable 


academic/functional goal stated “stay on a given task for 15 minutes without assistance from the 


                                                 
6 Id. 
7 Id. 
8 Id. 
9 Exhibit SB-5, p. 4. 
10 Id. 
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teacher with 90% accuracy or 4 out of 5 times.”11  The team did not list any objectives under task 


attention. 


Under the instructional plan for reading comprehension, Child’s level of academic 


achievement and functional performance indicated that Child scored “unsatisfactory” in ELA on 


the Leap 2025 statewide assessment.  Child also scored below grade level on the Exact Path 


Diagnostic taken at the beginning and in the middle of the school year.  The measurable 


academic/functional goal stated “describe how a particular story’s or drama’s plot unfolds in a 


series of episodes as well as how the characters respond or change as the plot moves toward a 


resolution.”12  The IEP team did not list any objectives under reading comprehension.     


Under the instructional plan for math problem solving, Child’s level of academic 


achievement and functional performance indicated that Child scored “approaching basic” in math 


on the 2018 Leap assessment.  The measurable academic/functional goal stated, “solve real-life 


and mathematical problems using numerical and algebraic expressions and equations.”13  The IEP 


team did not list any objectives under math problem solving.   


The November 29, 2018, IEP indicated that Child would receive 85 minutes of instruction 


per day in the special education classroom.14  The special education teacher used a sign-in sheet to 


track attendance in the special education classroom.15  The sign-in sheet for the month of January 


2019 did not show Child in the special education classroom for 85 minutes per day.  The first day 


listed on the sign-in sheet is January 8, 2019.  On January 8, 2019, Child received 55 minutes of 


special education.16  On January 9, 2019, Child received 19 special education minutes.  On January 


                                                 
11 Id. 
12 Id. 
13 Id. 
14 Exhibit SB-5, p. 12. 
15 Exhibit P-11. 
16 Id. 
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10, 2019, Child’s name is listed twice on the sign-in sheet.17  The first time Child’s name appears, 


the time Child began the special education instruction is illegible.  The time the instruction ended 


is not listed.  The second time Child’s name appears on the sign-in sheet, the time the special 


education minutes began and the time the minutes ended are illegible.18   


On January 14, 2019, Child received 57 special education minutes.19  On January 15, 2019, 


Child’s special education minutes began at 3:07 p.m.  There was no time listed under the “time 


out” column to show how many minutes Child received on January 15, 2019.20  On January 22, 


2019, Child received 67 special education minutes.21  On January 23, 2019, and January 24, 2019, 


Child received 57 special education minutes.22      


The dates that listed the time Child entered the special education classroom and left the 


special education classroom show that Child received less than 85 minutes of instruction on the 


days Child was present at school.  According to the attendance history, Child was absent from 


school in the month of January 2019 on January 17th, January 25th, and January 28th.23  On some 


days in the month of January, although Child was present at school, there was no indication that 


Child received instruction in the special education classroom as required by the November 29, 


2018, IEP.  


The November 29, 2018, IEP was amended on January 31, 2019.  The purpose of the 


amendment was to increase Child’s minutes in the special education classroom from 85 minutes 


per day to 195 minutes per day.24  The amendment also removed Child from the regular education 


                                                 
17 Id. 
18 Id. 
19 Id. 
20 Id. 
21 Id. 
22 Id. 
23 Exhibit SB-11. 
24 Exhibit P-1, p. 3. 
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classrooms for Algebra 1 and ELA.25  The amendments were to begin on February 11, 2019.26  


On February 12, 2019, Child received 168 special education minutes.27  On February 13, 


2019, Child received 119 minutes of special education.28  On February 14, 2019, Child received 


177 special education minutes.29  On February 19, 2019, Child received 178 special education 


minutes.  On February 20, 2019, Child received 170 special education minutes.30  On February 21, 


2019, Child received 118 special education minutes.  On February 22, 2019, Child received 113 


special education minutes.  On February 26, 2019, February 27, 2019, and February 28, 2019, 


Child received 178 special education minutes.31 


 According to the attendance history, Child was absent from school two days in the month 


of February, February 4th and February 25th.32  The special education classroom sign-in sheet for 


the month of February 2019, failed to show Child received 195 special education minutes per day 


on the days Child was present at school as required by the January 31, 2019, amended IEP.33 


On March 12, 2019, Child received 188 special education minutes.34  On March 13, 2019, 


Child received 176 special education minutes.35  On March 14, 2019, Child received 178 special 


education minutes.36  On March 18, 2019, Child received 173 special education minutes.37  On 


March 19, 2019, Child received 118 special education minutes.38  On March 20, 2019, and March 


                                                 
25 Exhibit SB-6, p. 2. 
26 Id.  
27 Exhibit P-11. 
28 Id. 
29 Id. 
30 Id. 
31 Id. 
32 Exhibit SB-11. 
33 Exhibit P-11, p. 15. 
34 Exhibit P-11, p. 19. 
35 Id. 
36 Id. 
37 Exhibit P-11, p. 20. 
38 Id. 
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21, 2019, Child received 173 special education minutes.39  On March 25, 2019, Child received 112 


special education minutes.40  On March 26, 2019, Child received 61 special education minutes.41  


On March 27, 2019, Child received 173 special education minutes.42  On March 28, 2019, Child 


received 118 special education minutes.43 


According to the attendance history, Child was absent from school four days in the month 


of March, March 11th, March 14th, March 25th, and March 28th.44  The special education classroom 


sign-in sheet for the month of March 2019, failed to show Child received 195 special education 


minutes per day on the days Child was present at school as required by the January 31, 2019, 


amended IEP. 


On April 4, 2019, Child received 165 special education minutes.45  On April 8, 2019, April 


9, 2019, and April 10, 2019, Child received 110 special education minutes.46  On April 11, 2019, 


Child received 56 special education minutes.47  On April 15, 2019, and April 16, 2019, Child 


received 175 special education minutes.48  On April 17, 2019, Child was checked out by parent 


and did not return to School.49   


According to the attendance history, Child was absent from school three days in the month 


of April, April 1st, April 2nd, and April 4th.  The special education classroom sign-in sheet for the 


month of April 2019, failed to show Child received 195 special education minutes per day on the 


days Child was present at school as required by the January 31, 2019, amended IEP. 


                                                 
39 Exhibit P-11, p. 21. 
40 Exhibit P-11, p. 22. 
41 Id. 
42 Exhibit P-11, p. 23. 
43 Exhibits P-11, p. 24. 
44 Exhibit SB-11. 
45 Exhibit P-11, p. 25. 
46 Exhibit P-11, p. 26 and 27. 
47 Exhibit P-11, p. 28. 
48 Exhibit P-11, p. 29. 
49 Exhibit P-11, p. 30. 
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According to the January 31, 2019, amended IEP, Child was removed from the ELA 


regular education classroom.  Child was to receive ELA instruction from the special education 


teacher.50  After the amendment, Child continued to attend ELA in the regular education 


classroom.  Neither Parent nor the IEP team was aware of or informed of the decision to continue 


educating Child in the ELA regular education classroom.51   The regular education ELA teacher 


informed the Principal that Child was not listed on the ELA regular education teacher’s roster.  


Despite the January 31, 2019, amended IEP, Principal informed the regular education ELA teacher 


that Child would continue to attend ELA in the regular education classroom.52  Principal changed 


Child’s ELA placement as required by the January 31, 2019, amended IEP from the special 


education classroom to the regular education classroom without prior notice to the Parent or the 


IEP team.   


The regular ELA teacher was instructed to test Child in the regular education classroom.  


The ELA teacher administered the test by reading it aloud to Child in the presence of other 


students.53  The ELA teacher expressed concerns about testing Child in the regular education 


setting.  The teacher also posed a question to the administration as to how she would be able to 


give Child a grade in ELA when Child was not listed on her roster.54  Child did not receive an ELA 


grade for the third and fourth nine weeks.55    


In April 2019, Parent contacted the Principal to inquire as to why the amended IEP was not 


being followed as it related to Child receiving the required special education instructional minutes 


as well as ELA instruction in the special education classroom.56  After Parent’s telephone call, the 


                                                 
50 Testimony of ELA teacher and Special Education teacher. 
51 Testimony of Parent and Principal. 
52 Id. 
53 Id. 
54 Id. 
55 Exhibit SB-12. 
56 Testimony of Principal and Parent. 
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Principal informed the Special Education teacher that Child should receive ELA instruction in the 


special education classroom as required by the amended IEP.57  Later that same day, Child’s father 


went to the school to check Child out of school early.  The school personnel were unsure of Child’s 


location when Child’s father arrived at the school.      


Because Parent believed that the IEP was not being implemented as written, coupled with 


the decline in Child’s behavior, demeanor, and attitude, Parent removed Child from the school on 


April 17, 2019.  Child began receiving educational instruction at  home at the recommendation 


of Child’s medical provider.   


Parent submitted documentary evidence of Hospital/Homebound Medical Reports for 


Child to receive homebound services.  In the April 29, 2019, signed report, the physician listed the 


“onset date” as April 23, 2019, and listed the “expected return to school date” as May 23, 2019.58  


The physician recommended counseling as a part of the treatment plan.  In the August 12, 2019, 


signed report, the physician listed the “expected school return date” as October 28, 2019.  The 


physician recommended Child continue to receive counseling with therapy.59  At the time of the 


hearing Child was still receiving homebound services.   


CONCLUSIONS OF LAW 


Parent proved that School Board denied Child FAPE because the key stakeholders failed 


to implement the November 29, 2018, IEP as written in a coordinated and collaborative manner, 


and the unilateral change to Child’s ELA placement without prior notice to the Parent or the IEP 


team violated the January 31, 2019, amended IEP.   


 


                                                 
57 Testimony of Special Education teacher and Principal. 
58 Exhibit P-19.  There was no evidence as to whether Child was to receive extended school year services.  There was 


no evidence as to how the physician determined the return to school date.    
59 Exhibit P-17. 
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Burden of Proof 


A school district’s educational program for a child with disabilities is presumed to be 


appropriate.60  As the party challenging the educational program proposed by the School Board, 


Parent bears the burden of proof to rebut this presumption.61  Parent must affirmatively prove her 


allegation that the School Board failed to provide FAPE to the Minor Child. 


General Discussion of IDEA 


IDEA provides every disabled child with the right to FAPE designed to meet Child’s 


specialized needs.62   


The FAPE required by IDEA “need not be the best possible one, nor one that will maximize 


the child's educational potential; rather, it need only be an education that is specifically designed 


to meet the child's unique needs, supported by services that will permit him ‘to benefit’ from the 


instruction.”63  The educational benefit “cannot be a mere modicum or de minimis; rather, an IEP 


must be likely to produce progress, not regression or trivial educational advancement.”64  


The United States Supreme Court, in Board of Educ. of Hendrick Hudson Cent. Sch. Dist. 


v. Rowley,65 set forth a two-prong test to determine whether a public agency, such as the School 


Board, has provided FAPE under the IDEA to a particular child.  The first prong of the test requires 


a determination of whether the public agency complied with the procedures set forth in the Act.  


The second prong of the test requires a determination of whether the IEP developed through the 


Act’s procedures is reasonably calculated to enable the child to receive an educational benefit.66 


                                                 
60 White v. Ascension Parish Sch. Bd., 343 F. 3d 373, at 377 (5th Cir. 2003). 
61 Schaffer v. Weast, 546 U.S. 49 (2005). 
62 20 U.S.C. § 1400, et seq.; see Arlington Central School Dist. Bd. of Ed. v. Murphy, 548 U.S. 291, 295, 126 S. Ct. 


2455, 165 L.Ed.2d 526 (2006). 
63 R.P. ex rel. R.P. v. Alamo Heights Indep. Sch. Dist., 703 F. 3d 801, 809 (5th Cir. 2012) (quoting Cypress-Fairbanks 


Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 247-48 (5th Cir. 1997). 
64 Richardson Indep. Sch. Dist. v. Michael Z, 580 F.3d 286, 292 (5th Cir. 2009) (citing Michael F., 118 F.3d at 248). 
65 458 U.S. 176 (1982). 
66 Rowley, 458 U.S., at 2006-07; see also Endrew F. ex rel. Joseph F. v. Douglas County School District RE-1, 580 
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In the instant case, there were no allegations by Parent of a procedural error in establishing 


the IEP.  The first prong of Rowley is considered satisfied.  Therefore, the issue is whether the IEP 


was reasonably calculated to enable Child to receive an educational benefit. 


In Michael F.,67 the Fifth Circuit set forth four factors “that can serve as indicators of 


whether an IEP” was reasonably calculated to enable the child to receive educational benefits: “(1) 


the program is individualized on the basis of the student’s assessment and performance; (2) the 


program is administered in the least restrictive environment; (3) the services are provided in a 


coordinated and collaborative manner by the key ‘stakeholders’; and (4) positive academic and 


non-academic benefits are demonstrated.”68  The issues in the instant case are: a) whether Child’s 


IEP was individualized and contained clear goals and objectives; b) whether the School Board 


provided services in a coordinated and collaborative manner where it did not implement the IEP 


as written and it made a unilateral change to Child’s ELA placement without notice to the Parent 


or the IEP team.  These issues will be addressed under the first and third prongs of Michael F.69 


Michael F. Prong 1:  The program is individualized on the basis of the Child’s assessment 


and performance 


 


 Under this prong, the issue to be address is whether Child’s November 29, 2018, IEP and 


the January 31, 2019, amended IEP were individualized and contained clear goals and objectives.   


An IEP shall contain in part, the following: 


1. A statement of the student’s present levels of academic achievement, 


and functional performance, including: 


a. How the student’s disability affects the student’s involvement 


and progress in the general education curriculum. 


2. A statement of measurable annual goals, including academic and 


functional goals designed to: 


                                                 
U.S., 137 S. Ct. 988 (2017), expanding the Rowley inquiry finding that IDEA requires an educational program 


reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances.  
67 Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F. 3d 245, at 253 (5th Cir. 1997). 
68 Id at 253. 
69 Id. 
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a. Meet the student’s needs that result from the student’s disability 


to enable the student to make progress in the general education 


curriculum.70 


 


The November 29, 2018, IEP provided instructional plans for support in five areas: written 


expression, gross motor skills, task attention, reading comprehension, and math problem solving.  


Child’s level of academic achievement and functional performance was not listed in the 


instructional plan for written expression.  Child’s academic achievements and functional 


performances were listed under the instructional plan for the remaining four content areas.  


The November 29, 2018, IEP contained measurable goals in the five content areas.  The 


only objective provided was under the area of gross motor skills.  Some of the goals and the 


objective should have been written more clearly.  In addition, Child’s present level of academic 


achievement and functional performance should have been listed for written expression.  However, 


the vagueness and lack of academic achievement and functional performance in the November 29, 


2018, IEP did not equate to a loss of educational opportunity.  The November 29, 2018, IEP and 


the amendment thereto were individualized and based on Child’s academic achievement and 


performance.  The issue then becomes whether the IEP was implemented as written.  This issue 


will be addressed under the third prong of Michael F.      


Michael F. Prong 3: The services were not provided in a coordinated and collaborative 


manner by key stakeholders  
 


Under this prong, the issues to be addressed are: whether the November 29, 2018, IEP and 


the January 31, 2019, amended IEP were implemented as written; and whether School Board’s 


administration made changes to Child’s ELA placement without notice to Parent or the IEP team.  


One of the key stakeholder, the special education teacher, did not accurately implement the 


services required in the November 29, 2018, IEP as well as the January 31, 2019, amended IEP.   


                                                 
70LAC 28:XLIII.320.A.1.a.2.a. 
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The November 29, 2018, IEP, required Child to receive 85 special education minutes per 


day.  According to the sign-in sheet used by the special education teacher, as well as the teacher’s 


testimony, Child did not receive 85 special education minutes per day as required by the November 


29, 2018, IEP.  The sign-in sheet for the month of January 2019 showed that Child failed to receive 


85 special education minutes per day on the days Child was present at school.   


Due to Child’s continued struggle with the regular education curriculum,71 the IEP team 


amended the November 29, 2018, IEP on January 31, 2019, to increase Child’ special education 


minutes from 85 minutes per day to 195 minutes per day.  The amended IEP also removed Child 


from the regular education classes for ELA and Algebra 1.  The amended IEP was first 


implemented on February 11, 2019.  The sign-in sheet for the special education classroom for the 


month of February 2019 showed that Child received less than 195 special education minutes per 


day in violation of the January 31, 2019, amended IEP.  The November 29, 2018, IEP and the 


January 31, 2019, amended IEP were not implemented as written. 


Child was not receiving specially designed instruction in ELA in the regular education 


classroom. Child’s ELA regular education teacher testified that the special education teacher did 


not discuss Child’s assignments with her.  Additionally, Child continued to attend the regular 


education ELA class, despite the amended IEP.  The ELA regular education teacher informed the 


Principal that Child was not listed on her roster and that she was unable to give Child an ELA 


grade.  In spite of the amended IEP, Principal informed the ELA regular education teacher that 


Child would continue to attend ELA in the regular education classroom.  Principal’s unilateral 


decision to change the IEP shows a lack of coordination and collaboration with the other key 


stakeholders.  Principal changed Child’s ELA placement from the special education classroom as 


                                                 
71 Exhibit SB-5, p. 2. 







 15 


required by the January 31, 2019, amended IEP, to the regular education classroom without prior 


notice to the Parent or to the IEP team.   


In Houston Indep. Sch. Dist. v. Bobby R.72 the Fifth Circuit held that “a party challenging 


the implementation of an IEP must show more than a de minimis failure to implement all elements 


of that IEP, and, instead, must demonstrate that the school board or other authorities failed to 


implement substantial or significant provisions of the IEP.”  What provisions are significant in an 


IEP should be determined in part based on “whether the IEP services that were provided actually 


conferred an educational benefit.”73  The IEP team agreed that Child was struggling with the 


regular education curriculum.  Therefore, the most significant provision of Child’s IEP would be 


the amount of time Child received special education instruction, and that provision of Child’s IEP 


was not followed by the key stakeholders.  Child did not consistently receive 85 special education 


minutes as required by the November 29, 2018, IEP, or 195 special education minutes as required 


by the January 31, 2019, amended IEP.  Furthermore, no evidence was presented in this matter to 


demonstrate that Child received specialized ELA instruction in the regular education classroom.        


The IEP team indicated in the November 29, 2018, IEP as well as the amendment that 


Child “struggled in regular education (sic) even with modifications.”  As a result of Child’s 


struggle in the regular education classroom, the IEP team removed Child from the regular 


education class for ELA and Algebra 1 and increased Child’s special education minutes.  Child’s 


ELA regular education teacher, who is also a key stakeholder, testified that Child continued to 


attend the ELA regular education class.  Child did not receive a grade in ELA because Child was 


not listed on the ELA regular education teacher’s roster and should not have been in the regular 


education class.  According to the regular education teacher’s testimony, the special education 


                                                 
72 200 F.3d 341, 349 (5th Cir. 2000). 
73 Id. 
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teacher did not request ELA assignments from the regular education teacher, and the special 


education teacher also did not give Child a grade in ELA.  The failure to ensure that the IEP was 


implemented as written, the failure to ensure that Child received the required instructional special 


education minutes, and the unilateral change in Child’s ELA placement indicate a failure to 


provide services in a coordinated and collaborative manner as required under this third prong of 


Michael F.   


Conclusion 


The November 29, 2018, IEP as well as the January 31, 2019, amended IEP were 


individualized on the basis of Child’s assessment and performance.  However, the November 29, 


2018, IEP as well as the January 31, 2019, amendment, were not properly implemented, and 


services were not provided in a coordinated and collaborative manner.  Despite Child’s struggle in 


the regular education classroom, the key stakeholders did not provide instruction for the required 


minutes in the special education classroom.  The School Board’s failure to provide the requisite 


special education minutes or specialized instruction prohibited Child from benefiting from the 


instruction. 


Additionally, the Principal unilaterally instructed the ELA regular education teacher to 


continue teaching Child in the regular education classroom despite the specific provision of the 


amended IEP removing Child from the ELA regular education classroom to specialized instruction 


in the special education setting.  The key stakeholders’ failure to implement substantial and 


significant provisions of the November 29, 2018, IEP as well as the January 31, 2019, amended 


IEP constituted a denial of FAPE.   


Parent urged that the remedy for School Board’s denial of FAPE is for School Board to 


pay all expenses including transportation and private school tuition for Child to attend a private 
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school outside of School Board’s parish.  Parent’s remedy is denied.  In order to receive a remedy 


of private school tuition, Parent must demonstrate that School Board failed to offer FAPE to Child 


and that the private school placement is appropriate and meets the needs of Child.74  Parent did not 


provide any evidence that Child was enrolled in a private school or that private school placement 


would be appropriate or would meet Child’s needs.      


Parent also urged that School Board be required to pay for counseling services for Child 


until the services are no longer needed.  Parent’s requested remedy is denied because the 


undersigned does not have authority to grant the requested remedy.  The legal literature concerning 


the remedies for denials of FAPE is limited.75  The major forms of injunctive relief available to 


Administrative Law Judges for denials of FAPE are: (1) tuition reimbursement; (2) compensatory 


education; (3) prospective revisions of the IEP; (4) prospective placement; and (5) evaluations.76  


As a prospective remedy, upon Child’s return to school, the IEP team shall convene to evaluate 


whether counseling services should be added to Child’s IEP because in the Hospital Homebound 


Medical Reports the physician indicated as part of Child’s treatment plan that Child receive 


counseling for depression related to  previous school term.     


 


 


 


 


 


                                                 
74 Forest Grove Sch. Dist. v. T.A., 557 U.S. 230, 129 S. Ct. 2484, 174 L. Ed. 2d 168 (2009); Florence County Sch. 


Comm. v. Carter, 510 U.S. 7 (1993).  School Comm. Of Burlington v. Department of Ed. of Mass., 471 U.S. 359, 370, 


105 S. Ct. 1996, 85 L. Ed.2d 385. 
75 Zirkel, Adjudicative Remedies for Denials of FAPE Under IDEA, 33 J. Nat’l Ass’n Admin. L. Judiciary Iss.1 


(2013). 
76 Id. 
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ORDER 


IT IS ORDERED that School Board’s failure to implement as written Child’s November 


29, 2018, Individual Education Program and the January 31, 2019, amended Individual Education 


Program denied Child a free, appropriate public education. 


IT IS ORDERED that Child’s Individualized Education Program shall be implemented 


by the key stakeholders as written.  


IT IS ORDERED that upon Child’s return to School, the Individualized Education 


Program team shall convene to evaluate whether counseling services should be added to Child’s 


Individual Education Program.   


IT IS ORDERED that Parent’s remedy of private school tuition is denied. 


IT IS ORDERED that Parent’s remedy of School Board’s payment of counseling services 


for Child until the services are no longer needed is denied.   


Rendered and signed on January 24, 2020, in Baton Rouge, Louisiana. 


 


 


 


 


      ________________________________ 


      Tameka Johnson 


      Administrative Law Judge 


 


 


 


REVIEW RIGHTS 


 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 


 


 


 


S 


NOTICE OF TRANSMISSION OF DECISION OR ORDER 
 


I certify that on _____________________________, I have sent a copy of 


this decision/order to all parties of this matter. 


 


Clerk of Court 
Division of Administrative Law 


 


 
 


Friday, January 24, 2020
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APPENDIX OF TERMS 
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APPENDIX OF ADMITTED EXHIBITS 


 


 


 


Parent’s Exhibits 
 


P-1  


P-3  


P-10 through P-11 


P-13  


P-15 through P-17 


P-19 through P-20  


 


 


 


 


 


School Board’s Exhibits 
 


SB-1 through SB-12 
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STATE OF LOUISIANA 


DIVISION OF ADMINISTRATIVE LAW 
 


SCHOOL BOARD 
*  


* DOCKET NO. 2019-11801-DOE-IDEA 
 *  


IN THE MATTER OF *  


 *  


PARENT ON BEHALF OF CHILD * AGENCY LOG NO.  90-H-05 


****************************************************************************** 


DECISION AND ORDER 


School Board filed a request for a due process hearing seeking a determination that its 


educational evaluation of Child provided Child a free appropriate and public education as required 


by the Individual with Disabilities Education Act (IDEA).  School Board proved its initial 


educational evaluation of Child substantially complied with IDEA to provide Child a free 


appropriate and public education.     


APPEARANCES 


A hearing was conducted before the undersigned on October 14, 2019, in New Iberia, 


Louisiana, before Administrative Law Judge William H. Cooper III.  Present at the hearing were 


Parent on behalf of Child, a self-represented litigant; and School Board through its representative 


and paralegal, Oliver Winston.1  


STATEMENT OF THE CASE 


The scope of the hearing involves consideration of the issues listed in Louisiana 


Administrative Code (LAC) 28:XLIII.507.A.1.  This adjudication is conducted in accordance with 


the IDEA, 20 U.S.C.A. §1400 as adopted by Louisiana Revised Statutes (La. R.S.) 17:1941, et 


                                                 
1 To maintain confidentiality and privacy, all identifying names that could possibly be used to identify the Child are 


redacted and have been placed in the attached legend. 
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seq., LAC Title 28, Chapter XLIII, Bulletin 1706 promulgated in accordance with La. R.S. 


17:1941, et seq., and the Division of Administrative Law’s enabling legislation, La. R.S. 49:991, 


et seq. 


On September 20, 2019, School Board filed a due process hearing request seeking a valid 


determination of its evaluation of Child, following Parent’s request for an independent educational 


evaluation (IEE) at public expense.  A prehearing conference was held before the undersigned on 


September 27, 2019.  Following that conference, Parent filed a Motion to Dismiss School Board’s 


request for a due process hearing.  Parent also filed a request for an expedited hearing.  Both parties 


filed prehearing objections.  A hearing on the prehearing objections was held on October 10, 2019.  


The undersigned issued an order on October 10, 2019, denying Parent’s objection to Mr. Winston 


being the School Board representative at the hearing.  Parent withdrew her motion to dismiss 


School Board’s request for a hearing and withdrew her request for an expedited hearing.   


On October 14, 2019, a hearing on the merits was held.  At the hearing, School Board 


argued that FAPE was provided to Child through the educational evaluation it completed 


September 20, 2019.  School Board argued it was not required to pay for an independent 


educational evaluation.  Parent argued that School Board denied Child a free appropriate and 


public education (FAPE) when the educational evaluation failed to identify Child as having autism.    


Both sides presented evidence and testimony that was admitted into the record.   School Board 


offered exhibits SB-2, SB-5, and SB-6 that were admitted into evidence without objection.  SB-9 


was offered into evidence but objected to by Parent on the grounds School Board failed to disclose 


the exhibit at least five business days in advance of the hearing.  Parent’s objection to SB-9 being 


admitted into evidence was sustained.  Joint exhibit J-1 was admitted into the record as evidence.  


Parent’s exhibits R-1, R-3, R-4, R-6, R-7, R-9, R-19, and R-21 were offered into evidence.  School 
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Board’s objections to R-1 and R-9 were overruled and the exhibits were admitted into evidence.  


Both sides called witnesses who testified.  The parties presented argument.  The record was closed 


at the conclusion of the hearing and the matter submitted for a decision to be issued no later than 


November 5, 2019.2 


FINDINGS OF FACT 


Child is the biological daughter of Parent and Father.  Parent and Father are married to 


each other, and Child lives with them.  Child was four years of age at the time of the hearing.  


Child attends schools under the jurisdiction of School Board.  Following Parent’s referral for 


evaluation, on August 14, 2018, School Board’s child find multidisciplinary evaluation team 


coordinator conducted an initial screening of Child.3  The multidisciplinary evaluation team 


participants were Kris Fenske, the evaluation coordinator and educational diagnostician4; Kristie 


Edmonson, a speech diagnostician; Joni Curet, a licensed clinical social worker; and Gina 


Blanchard, an occupational therapist.  Parent gave written consent for the evaluation5 and 


participated in the evaluation and testing.6  In Parent’s interview and request for evaluation, Parent 


expressed concerns that Child had autism, communication difficulties, was aggressive, overactive, 


chaotic, and had disorganized behavior.  She also said Child had a tendency to elope or run away, 


and has a brother with autism.7  The team began the evaluation of Child with the initial screening 


on August 14, 2018, obtained Parent’s written consent and conducted additional testing on 


September 18, 2018,8 and issued its multidisciplinary evaluation report December 6, 2018.  During 


                                                 
2 Parent filed correspondence on October 23, 2019, that was past the record closed date and therefore not accepted 


into evidence. 
3 K.F. testimony Tr. p.41. 
4 J-1, p. 21; K.F. testimony, Hearing transcript (Tr.) p. 21. 
5 J-1, p. 3. 
6 Tr. pp. 145-146. 
7 J-1, page 1; Tr. p. 23; Tr. p. 155. 
8 J-1 had an inconsistency as to whether the September 2018 testing took place on September 12, 2018, or September 


18, 2018.  The testimony was consistent there was only one September 2018 testing date.  Tr. pp. 145-146; Tr. pp. 
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the evaluation, the team administered the Denver-II Developmental Screening Test (DDST-II), the 


Developmental Assessment of Young Children-Second Edition (DAYC-2), the Autism Spectrum 


Rating Scales (ASRS), the Childhood Autism Rating Scale, Second Edition (CARS-2), and the 


Autism Diagnostic Observation Schedule, Module 2 (ADOS-2).   


The DAYC-2 is an individually administered, norm-referenced measure of early childhood 


development for children from birth to age 5 years, 11 months.9  Child was 3 years, 3 months at 


the time of the DAYC-2 testing.  The test examines two aspects in the educational evaluation 


process: first, to help identify children who are significantly below their peers in cognitive, 


communicative, social-emotional, physical, or adaptive behavior abilities and second, to monitor 


children’s progress in special intervention programs.  The test is comprised of five domains: 1) 


cognitive domain; 2) communication domain; 3) social-emotional domain; 4) physical 


development domain; and 5) adaptive behavior domain.  The test combines Child’s observations 


by Parent with those of the multidisciplinary team.  Each of the five domains that make up the test 


is completed by observing the child, interviewing the child’s parents, and by direct assessment.  


Child’s domains indicated functioning below chronological age expectations and are in the poor 


to very poor range of development.10 


The ASRS is designed to identify symptoms, behaviors, and features of Autism Spectrum 


Disorders in children ages 2-18.  The test is a norm-referenced assessment based on a national 


representative sample.  The test relies strictly upon Parent’s responses to questions about Child’s 


symptoms and behaviors.  Parent completed the ASRS test scale on the September 2018 testing 


date.  The total score was the 99th percentile, classified as a “Very Elevated” score.  Out of 10 areas 


                                                 
185-186. 
9 J-1, page 5. 
10 J-1, page 8. 
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addressed in the scales, Parent reported five areas that were classified as a very elevated score; 


four areas that were classified as an elevated score; and one was a slightly elevated score. 


The CARS-2 is a 15-item behavioral rating scale developed to identify children with autism 


and to distinguish developmentally disabled children from those with the autism syndrome.  The 


test was completed by the three team members, Ms. Fenske, Ms. Edmondson, and Ms. Curet.11  


The ratings are from one to four, with a four indicating severely abnormal.  Out of the 15 items, 


Child rated a four only on item 11, verbal communication.  Child scored a 25 on the test, indicating 


Child functions in the minimal-to-no-symptoms range of Autism Spectrum Disorder.    


The ADOS-2 was completed by Ms. Fenske.  She was certified in the ADOS-2 testing and 


autism diagnostic observation schedule.12  The observers at the time of the testing were Ms. 


Edmondson, speech diagnostician; Ms. Blanchard, a licensed clinical social worker, and Child’s 


Parent.  The ADOS-2 is a semi-structured, standardized measure designed to elicit communication 


and reciprocal social interactions for the purpose of diagnosing autism spectrum disorders.  Child’s 


total communication and reciprocal social interaction score did not reach the cut-off score 


indicative of autism.13   


The School Board evaluation team compared the results for the ADOS-2 with the ASRS.  


Parent’s total reported score on the ASRS resulted in a “Very Elevated” scaled score.  However, 


the ADOS-2 did not result in a score indicative of an autism spectrum disorder.  The evaluation 


coordinator also did not observe the same type of behaviors reported by Parent on the ASRS.  The 


School Board evaluation team found these discrepancies invalidated the ASRS score.14 


                                                 
11 K.E. testimony, Tr. pp. 138-139.  J-1, the report had a typographical error that incorrectly identified the number of 


team members conducting the test as two.  
12 SB-5. 
13 J-1, page 16. 
14 J-1, page 16. 
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The multidisciplinary evaluation team utilized the Pupil Appraisal Handbook (Handbook) 


promulgated by the Louisiana Department of Education.15  In evaluating Child in light of the 


Handbook’s definition and criteria for autism,16  the team documented that Child met one item of 


the “communication” criteria: disturbances in the development of the spoken language.17  At least 


two items are required documented for this criteria to be met.18  The team documented that Child 


met two items of the “relating to people, events, and/or objects” criteria: difficulty establishing 


developmentally appropriate interpersonal relationships, and impaired sense of behavioral 


consequences.19  At least four items are required documented for this criteria to be met.20  The 


team did not document any items met by Child for the “restricted, repetitive and/or stereotyped 


patterns of behaviors, interests, and/or activities” criteria; at least two items are required 


documented for this criteria to be met.21  The team determined that Child’s educational 


performance was not adversely affected, and therefore did not meet the fourth and last criteria. 


The multidisciplinary evaluation team identified Child with the educational exceptionality 


of Speech and/or Language impairment with an identified impairment in language under Louisiana 


Department of Education Bulletin 1508 (Bulletin 1508).22  Parent participated in the eligibility 


determination and dissemination meeting with the multidisciplinary team on December 6, 2018 


and approved the evaluation findings.23  Child, as a student with a disability under IDEA residing 


in School Board’s parish, is eligible to receive special education and related services from School 


Board as defined by an IEP, designed by an IEP team and implemented by School Board 


                                                 
15 Louisiana Administrative Code (LAC) 28:CI.701 (Bulletin 1508). 
16 J-1, p. 16; LAC 28:CI.701.B. 
17 J-1, p. 17. 
18 LAC 28:CI.701.B.1. 
19 J-1, p. 17. 
20 LAC 28:CI.701.B.2. 
21 J-1, pp. 17-18. 
22 J-1, p. 20; K.F. testimony, Tr. pp. 41-42. 
23 K.E. testimony, Tr. pp. 129-130. 
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specifically for Child.  Child has been receiving special education and related services from School 


Board since the January 9, 2019, eligibility determination meeting.  Additional services needed by 


Child were speech/language pathology services and occupational therapy.24   


An IEP was implemented January 9, 2019, following an IEP and eligibility determination 


meeting attended by Parent and Child received special education services.  On July 31, 2019, 


Parent requested a re-evaluation of Child for consideration of autism.  School Board denied the 


request for a re-evaluation on August 12, 2019.25   


Parent brought Child to Dr. Nahla Dahr on August 23, 2019, for evaluation of Child for 


autism.26  Child’s first medical diagnosis of autism came from Dr. Dahr on that visit.27  Dr. Dahr 


wrote prescriptions for Child to receive occupational therapy, ABA therapy, and speech therapy.28  


Parent and Father met with Heath Hulin, an assistant superintendent and School Board member, 


the following Monday, August 26, and discussed Dr. Dahr’s visit with Child.  Parent and Father 


provided Mr. Hulin with copies of Dr. Dahr’s diagnosis, notes, and prescriptions.29  Mr. Hulin 


believed his assistant made copies of all documents Parent provided him, but the copies consisted 


only of the two prescriptions for occupational and speech therapy.  Mr. Hulin returned the originals 


to Parent.30  Mr. Hulin did not see or recognize the autism diagnosis or the ABA therapy 


prescription among the documents given to him by Parent that day.  Parent then requested an 


independent educational evaluation (IEE) at public expense.  On September 20, 2019, School 


Board filed a request for a due process hearing seeking a determination of the appropriateness of 


the December 6, 2018, initial educational evaluation it completed for Child.  On October 4, 2019, 


                                                 
24 J-1, pp. 20-21. 
25 SB-7. 
26 R-9; testimony of A.R., Tr. pp. 330-331. 
27 R-9; Tr. pp. 160. 
28 R-9. 
29 R-9, pp. 2 and 3; Tr. pp. 192- 
30 Tr. pp. 
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School Board denied Parent’s request for an IEE.31    


CONCLUSIONS OF LAW 


School Board has met its burden in proving Child’s December 6, 2018 initial educational 


evaluation substantially complied with Bulletin 1508.   


IDEA seeks to ensure that all children with exceptionalities have available to them FAPE.  


IDEA establishes procedures for the local school districts and parents to collaborate and develop 


IEP’s for children with disabilities.  As part of the process, the school districts evaluate children 


for exceptionalities and determine their educational needs.   


General Discussion of IDEA 


The United States Supreme Court in Board of Education v. Rowley declined to establish an 


overarching standard to evaluate the education provided under IDEA.  Instead, it set forth a two- 


prong inquiry to decide if a child has been denied FAPE.32  “First, has the State complied with the 


procedures set forth in the Act?  Second, is the individualized educational program developed 


through the Act’s procedures reasonably calculated to enable the child to receive educational 


benefits?”33  The Rowley inquiry was expanded upon in Endrew F. ex rel. Joseph F. v. Douglas 


County School District RE-1, finding that IDEA requires an educational program reasonably 


calculated to enable a child to make progress appropriate in light of the child’s circumstances.34 


The FAPE required by IDEA “need not be the best possible one, nor one that will maximize 


the child's educational potential; rather, it need only be an education that is specifically designed 


to meet the child's unique needs, supported by services that will permit  ‘to benefit’ from the 


                                                 
31 SB-8. 
32 458 U.S. 176 (1982). 
33 Rowley, 456 U.S. at 206-07.  
34 -U.S.-, 137 S. Ct. 988, 1001 (2007). 
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instruction.”35  Instead, IDEA guarantees a “basic floor” of opportunity, “specifically designed to 


meet the child's unique needs, supported by services that will permit  to benefit from the 


instruction.”36  Still, the educational benefit “cannot be a mere modicum or de minimus; rather, an 


IEP must be likely to produce progress, not regression or trivial educational advancement.”37 


When a parent challenges the appropriateness of an IEP, courts first ask whether the state 


has complied with the IDEA's procedural requirements.38  In the instant case, School Board 


requested a due process hearing seeking a determination that its initial educational evaluation was 


in compliance with IDEA.   


Burden of Proof 


As the party seeking relief, School Board must prove that its evaluation of Child in the 


December 6, 2018, multidisciplinary evaluation substantially complied with the appropriate 


procedures to identify a Child’s exceptionalities and provide Child FAPE in a manner reasonably 


calculated to enable Child to receive educational benefits.39 


A school district’s individual educational evaluation must substantially comply with the 


state regulatory requirements.  The Fifth Circuit in Seth B. ex rel Donald B. v. Orleans Parish 


School Board requires that an educational evaluation must “substantially comply” with Bulletin 


1508’s criteria to meet IDEA.40  Those criteria are found in the Louisiana Administrative Code 


(LAC) 28:CI.Bulletin 1508, from §101 to §1515.  The relevant criteria to Child’s evaluation are 


discussed below.   


     


                                                 
35 R.P. ex rel. R.P. v. Alamo Heights Indep. Sch. Dist., 703 F. 3d 801, 809 (5th Cir. 2012) (quoting Cypress-Fairbanks 


Indep. Sch. Dist. v. Michael F., 118 F. 3d 245, 247-48 (5th Cir. 1997). 
36 See Michael F., 118 F. 3d 245, 247-48 (5th Cir. 1997); see also Bd. of Educ. v. Rowley, 458 U. S. 176, 200 (1982). 
37 Richardson Indep. Sch. Dist. v. Michael Z, 580 F.3d 286, 292 (5th Cir. 2009) (citing Michael F., 118 F. 3d at 248). 
38 Houston Indep. Sch. Dist. v. V.P. ex rel. Juan P., 582 F. 3d 576, 583) (citation omitted). 
3939 LAC 28:XLIII.511.J. 
40 810 F.3d 961, 977-978 (5th Cir. 1/13/2016). 
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Evaluation procedures 


The Handbook defines autism as “a developmental disability significantly affecting verbal 


and nonverbal communication and social interaction, generally evident before age three that 


adversely affects a student’s educational performance.”   The Handbook establishes criteria in 


determining whether a child meets the definition of autism.41  The multidisciplinary team used that 


criteria when they evaluated Child using the DAYC-2, ASRS, and ADOS autism screening tests. 


The Handbook states the evaluation procedures to be utilized by the School Board. 


 


C. Procedures for Evaluation. Conduct all procedures described under § 513, 


Evaluation Components. 


D. Additional procedures for evaluation: 


1. a comprehensive assessment conducted by a certified school psychologist, 


licensed psychologist, physician or other qualified examiner trained or experienced 


in the evaluation of students with developmental disabilities; 


2. systematic observations of the student in interaction with others such as parents, 


teachers, and peers across settings in the student's customary environments; 


3. if the results of hearing screening are not definitive, the student shall be referred 


to an audiologist; 


4. a speech and language assessment conducted by a speech/language pathologist 


trained and experienced in the evaluation of children with developmental 


disabilities. For non-verbal communicators, an augmentative/alternative 


communication assessment should be conducted to determine needs and modes of 


communication; 


5. the educational assessment shall include the review and analysis of the student's 


response to scientifically research-based interventions documented by progress 


monitoring data, when appropriate; 


6. an occupational therapy assessment to address sensory processing and motor 


difficulties. All observed symptoms should be clearly documented. At a minimum, 


sensory processing assessment should address the following:  


a. visual symptoms; 


b. auditory symptoms; 


                                                 
41 LAC 28:CI.701.B. 
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c. tactile symptoms; 


d. vestibular (balance) symptoms; 


e. olfactory (smell) and gustatory (taste) symptoms; 


f. proprioceptive (movement) symptoms; 


g. motor planning difficulties; and 


h. attention/arousal difficulties; 


7. other assessments (e.g., adaptive behavior) as determined to be appropriate and 


necessary by the evaluation coordinator and the multidisciplinary team.42 


 


The initial educational evaluation met these procedural requirements in evaluating Child 


for autism.43  


LAC 28:CI.513 provides rules for eligibility determination.  §513.A states that a student is 


not eligible for a disability determination if the determinant factor is a lack of reading or math 


instruction or a lack of English proficiency.  These were inapplicable to Child.  §513.B also 


requires that School Board provides Parent with a copy of procedural safeguards including the 


right to an IEE, if Parent disagrees with the result.  This procedural safeguard was met, as Parent 


disagreed with the determination and has asked for an IEE. 


LAC 28:CI.513.C requires that in determining eligibility and educational need, the 


evaluation team members shall draw upon a variety of information, including parent input and 


information about the student’s social and cultural background and adaptive behavior, and that 


information from these sources is documented and considered.  If the student is determined to be 


exceptional, an IEP shall be developed.  This requirement was met as Child was determined to be 


exceptional with a Speech and/or Language impairment with an identified impairment in language 


and an IEP was developed for Child. 


Parent requested an independent educational evaluation at public expense because the 


                                                 
42 LAC 28:CI.701.B. 
43 J-1. 
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exceptionality was not labeled “autism,” yet she has obtained a medical diagnosis of autism.44  


Under IDEA, a medical diagnosis of a disability does not dictate the educational need.  The IDEA’s 


focus is on providing FAPE, and not on providing labels.45  In the Fifth Circuit, School Board was 


not required to find an impairment based on a specific label preferred by Parent or based on a 


medical diagnosis; School Board was required to conduct an evaluation examining Child’s needs 


resulting from one of the statutorily defined exceptionalities.46  The court does not look at whether 


Child was properly labeled as autistic or emotionally disturbed, but whether the IEP itself was 


sufficiently individualized to meet Child’s unique educational needs that stem from the educational 


exceptionality, not the medical diagnoses.47  In the Fifth Circuit, the IEP developed for the student 


enjoys a legal presumption of validity in favor of the educational plan proposed by School Board, 


without the courts second guessing the School Board’s decision.48 


School Board did consider Child’s possible autism in the initial educational evaluation.  


Child did not score “at risk” on the broad spectrum test used to identify educational 


exceptionalities.  Child was not at risk in the areas of sensory processing, vision, hearing, gross 


motor skills, fine motor skills, speech/language, assistive technology, or dyslexia. 


Child was not enrolled in school at the time of the initial educational evaluation.  Parent 


referred Child for examination, suspecting autism and communication difficulties.  LAC 28:CI.105 


states that “(t)he purpose of pupil appraisal services is to assist students who have academic, 


behavioral, and/or communication challenges, adjustment difficulties, or other special needs which 


                                                 
44 R-9. 
45 See K.E. ex rel. K.E. v. Indep. Sch. Dist. No. 15, 647 F.3d 795 (8th Cir. 2011); G.I. ex rel. G.I. and K.I. v. Lewisville 


Indep. Sch. Dist., No. 12-cv-385, 2013 WL 452351 (E.D. Tex. Aug. 23, 2013); Heather S. v. State of Wisconsin, 125 


F.3d 1045, 1055 (7th Cir. 1997), for persuasive authority. 
46 D.L. v. Clear Creek Indep. Sch. Dist., No. 16-20673, 695 F. App’x 733, 2017 WL 2417010 (5th Cir. July 31, 2017). 
47 Id. 
48 Alamo Heights Indep. Sch. Dist. v. State Bd. of Edu, 790 F.2d 1153, 1158 (5th Cir. 1986); R.H. v. Plano Indep. Sch. 


Dist., 607 F.3d 1003, 1010 (5th Cir. 2010). 







 13 


are adversely impacting the student's educational performance by providing services to students, 


parents, teachers, and other school personnel.”  Services include identification and evaluation of 


children for exceptionalities, and consultation with Parent and teachers concerning children with 


exceptionalities.  The multidisciplinary evaluation team report49 and IEP50 establish the pupil 


appraisal team provided appropriate services required by this regulation. 


Multidisciplinary team 


LAC 28:CI.107 requires that the evaluation be conducted by a certified multidisciplinary 


team consisting of qualified examiners, including pupil appraisal professionals certified by the 


state Department of Education and professionals from other agencies or in private practice.  


Professional members of a pupil appraisal system include certified assessment 


teachers/educational consultants/educational diagnosticians, certified school psychologists, 


qualified school social workers; speech/language pathologists, adapted physical education 


teachers; audiologists; certified school nurses, occupational therapists, physical therapists, speech 


and hearing therapists, and speech/hearing/language specialists. 


The multidisciplinary team that evaluated Child included Ms. Fenske, the evaluation 


coordinator.  LAC 28:CI.501 provides for the requirements of an evaluation coordinator.  One of 


the approved personnel to serve as an evaluation coordinator is an assessment teacher/educational 


consultant/educational diagnostician.51  K.F. is a teacher and certified evaluation /educational 


diagnostician and her selection as the evaluation coordinator met this requirement.52   K.E. a speech 


diagnostician, J.C., a licensed clinical social worker, and G. B., an occupational therapist, also 


                                                 
49 J-1. 
50 R-1. 
51 LAC 28:CI.501.A.3.a. 
52 J-1, p. 21; SB-5. 
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served on Child’s multidisciplinary team.53  School Board’s multidisciplinary team met this 


procedural requirement. 


Evaluation Responsibilities 


The team has certain responsibilities under Chapter 5 of LAC 28:CI.Bulletin 1508.   


LAC 28:CI.501.B places responsibilities upon the evaluation coordinator.  Those include 


obtaining parental consent.  Parent gave written consent so this requirement was met.54  Parent 


must also be notified of the initial evaluation concerns, the types of assessments and procedures 


involved in the evaluation, and that Parent will have an opportunity to participate in the meeting 


at which identification and eligibility determinations will be made.55  Parent attended the 


determination and dissemination meeting December 6, 2018, where the initial educational 


evaluation concerns, the identification and eligibility determinations were made.  These 


requirements were substantially complied with.  The evaluation coordinator must also, when 


warranted, refer Child for screening, assessment, and evaluation for services other than those 


available through the educational system.  The team did not determine outside services were 


warranted. 


The evaluation coordinator must also ensure at least two appropriate and qualified 


personnel representing different disciplines participate in the individual evaluation, one of whom 


must be the evaluation coordinator.56  K.F., an educational diagnostician, worked together with a 


speech diagnostician, an occupational therapist, and a licensed clinical social worker on Child’s 


multidisciplinary evaluation team.  School Board’s initial evaluation of Child substantially 


complied with this requirement. 


                                                 
53 J-1, pp. 21 
54 J-1, p. 3. 
55 LAC 28:CI.501.B.1.b. and c. 
56 LAC 28:CI.503.A. 
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The evaluation team shall also consider sensory impairment, whether Child was “at risk” 


through sensory, motor, or health screening and if a sensory or other physical/health impairment 


is suspected, an appropriate assessment conducted by a physician; or if Child has a documented 


health or physical impairment, the school nurse was required to be on the team.  These did not 


apply to Child.  Additionally, if Child was suspected of having a specific learning disability, 


Child’s general education teacher must be a member.  Since Child was not of school age, Ms. 


Fenske’s participation in the team as a certified teacher of children the same age as Child 


substantially complied with the regulatory scheme.   


LAC 28:CI.505 requires the evaluation coordinator to ensure that specific procedures are 


followed, including: 1) the evaluation is based on a comprehensive compilation of information 


drawn from a variety of sources; 2) the evaluation is conducted in accordance with all handbook 


requirements; 3) the student is evaluated in each area of suspected exceptionality; 4) confidentiality 


of all records is maintained; 5) written parental authorization is obtained for the release of any 


previously conducted specialist’s evaluations; 6) a meeting of the multidisciplinary evaluation 


team members and parent is scheduled and held to determine whether a student is exceptional; 7) 


an integrated report of the evaluation process and determination of eligibility is prepared and 


provided to the special education supervisor; 8) the evaluation findings and recommendations are 


interpreted for the student’s teacher(s); 9) a copy of the integrated report provided to the parents 


prior to the IEP team meeting; 10) a pupil appraisal staff member who participated in the evaluation 


shall attend the IEP team meeting to explain the evaluation recommendations and assist in the IEP 


development.   


A review of the record and the evaluation report establishes that School Board substantially 


complied with the applicable requirements.  The evaluation relied upon five standardized screening 
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assessments, an occupational therapy assessment, and a pre-readiness skills assessment.57  Three 


were specifically for assessing autism.58  The team substantially complied with all handbook 


requirements.59  The student was evaluated in each area of suspected exceptionality.  


Confidentiality of all records was maintained.  No previously conducted specialist evaluation was 


obtained, so Parent’s written authorization for release was not required.  A meeting of the parents 


and the evaluation team was scheduled and held to determine whether Child was exceptional at 


the determination meeting on December 6, 2018.  The record demonstrates that Parent was given 


a copy of the report prior to that IEP meeting.60  The record establishes School Board substantially 


complied with the handbook requirements.  


LAC 28:CI.507 requires School Board, when conducting the evaluation, to use a variety of 


tools and strategies to gather relevant functional, developmental, and academic information about 


Child, including information provided by Parent that may assist in determining whether student 


has an exceptionality, and the content of Child’s IEP.  School Board shall also not use any single 


measure or assessment as the sole criterion for determining whether a student has an exceptionality 


and for determining an appropriate educational program for Child.  The evaluation team met these 


requirements in using multiple standardized assessment tools, and three individual autism 


assessments, before deciding whether Child had an exceptionality.  The team did not rely solely 


on Parent’s input on the ASRS.  The team also tested Child using the CARS-2 and the ADOS. 


LAC 28:CI.509 requires an initial individual evaluation be conducted before the initial 


provision of special education and related services to a student.  This is the evaluation at issue, and 


                                                 
57 J-1, p. 2. 
58 J-1, p. 2; Tr. pp. 29-33. 
59 J-1; Tr. p. 24. 
60 Testimony of Ms. Fenske. 







 17 


School Board met this requirement in conducting the evaluation prior to providing initial special 


education services to Child. 


LAC 28:CI.511 requires the initial evaluation must be conducted within 60 days of 


receiving parental consent for the evaluation.  The report indicates that parental consent was 


obtained on September 18, 2018,61 but the initial evaluation report was not completed until 


December 6, 2018.62  The record does not establish any extensions were agreed to by Parent, 


making the initial evaluation report almost three weeks later than the November 18, 2018, 60-day 


deadline.  However, there does not appear to be any prejudice to Parent or Child, and Parent did 


not argue this point in the hearing. 


LAC 28:CI.513.A requires an initial evaluation contain the following components: 


1. a description of each screening activity and a review of the screening results; 


2. a review of cumulative records including test scores, discipline records, grade 


history, attendance records, statewide assessments, etc.; 


3. a review of any pertinent reports supplied by the parent or an outside agency; 


4. a review of the intervention(s) which includes data-based documentation that: 


a. the interventions were scientifically research-based; 


b. the interventions were implemented with fidelity as documented by data sheets, 


computer records or other permanent products; 


c. progress monitoring was conducted at reasonable intervals; and 


d. the student did not show adequate progress based on local or national norms; 


5. a systematic student observation(s) in the environments in which the student is 


experiencing difficulties; 


6. an interview with the student to obtain his/her perceptions of his/her academic, 


behavioral and social performance; 


7. an interview with the student's core subject teacher(s) to obtain information 


regarding referral concerns and the student's academic performance, behavior, and 


peer interactions; 


                                                 
61 J-1, p. 3. 
62 J-1, p. 1. 
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8. a family interview conducted by a school social worker or other qualified pupil 


appraisal staff member to determine the impact of developmental, educational, 


social/emotional, cultural, and/or health factors on the student's educational 


performance; 


9. an interview with the referral source, if other than the parent or teacher; 


10. an educational assessment conducted by an educational diagnostician or other 


qualified pupil appraisal staff member which includes descriptions of educational 


strategies, academic and environmental adjustments needed, and curricular 


modifications necessary to provide accessible instructional materials in order to 


enable the student to show progress in the general education curriculum; 


11. a functional behavior assessment conducted or reviewed by a certified school 


psychologist, a qualified school social worker, or other appropriately trained 


personnel, when behavior is noted as a concern; and 


12. a review and analysis of any discrepancies between test results or observations 


and the student's customary behaviors and daily activities, or of any discrepancies 


among evaluation results. 


   


A review of the components in comparison to the School Board’s initial evaluation of Child 


shows substantial compliance with these requirements.63 


LAC 28:CI.513.B provides for the requirements of the final written report of the initial 


evaluation: 


1. The integrated written report of the initial evaluation of an identified student 


must contain the following components: 


a. the reason(s) for referral; 


b. any additional concerns raised by the parents, teachers, or other involved 


professionals; 


c. a description of the evaluation procedures, including interventions, used to 


address each evaluation concern, the student's response(s) to the intervention(s) 


and an analysis of the results; 


d. a description of the information used to decide that each of the following was 


not a determinant factor for the suspected disability: 


                                                 
63 J-1, pp. 1-21. 
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i. lack of appropriate explicit and systematic instruction in reading which includes 


the essential components of reading instruction: phonics, phonemic awareness, 


fluency, comprehension, and vocabulary;  


ii. lack of appropriate instruction in math; 


iii. limited English proficiency; 


iv. environmental or economic disadvantage; and 


v. cultural factors; 


e. a description of the student's present level(s) of functioning in relationship to 


the general education curriculum; 


f. a description of the student's relative strengths and support needs; 


g. a description of the educational needs of the student ranked in order of 


importance; 


h. a description of the impairment or condition that enables the student to be 


classified as eligible for special education and related services; 


i. information sufficient to permit a determination of the validity of the evaluation 


data for the total evaluation process to include the following: 


i. compatibility of the student to the examiner(s); 


ii. suitability of the evaluation environment; 


iii. existence of any extraordinary conditions; 


j. a description and explanation of any discrepancies noted during the evaluation 


process; 


k. recommendations for determining the content of the student's IEP including 


types of services necessary to meet the educational needs of the student and to 


enable the student to be involved in and progress in the general education 


curriculum (or for a preschool student, to participate in appropriate activities); 


l. a brief summary of the evaluation findings; 


m. explanation of all extensions of the evaluation timelines including 


documentation of parental approval; when necessary; 


n. names of assessment personnel participating in the evaluation; 


o. signatures of assessment personnel whose conclusions are accurately reflected 


in the report: 


i. if a participating appraisal person disagrees with the conclusion(s) in the 


integrated report, that person may submit a separate signed dissenting opinion 


stating the disagreement and giving supporting data and conclusion(s) prior to the 


IEP meeting; and 
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p. the documentation of the determination of eligibility including signatures of the 


evaluation team members and the parents. 


 


LAC 28:CI.513.C requires the final written report to be a compilation of all the assessments and 


procedures conducted with supporting data and conclusions.  A comparison of the written report 


with the requirements of this regulation show the School Board substantially complied with the 


requirements of §513.B and C.64  The only requirement not complied with is LAC 


28:CI.513.B.1.m, as there is no explanation for the failure to complete the evaluation within 60 


days of the parent’s written consent (obtained September 18, 2018, and initial evaluation report 


not completed until December 6, 2018).  As previously noted, the failure to comply with the 


timeline was not objected to by Parent and not argued as a deficiency in the hearing, and is not 


fatal to the report’s substantial compliance. 


 Parental Participation 


LAC 28:CI.109 requires parental participation in all meetings where decisions regarding 


their child are made.  Parent must also be provided notice in a timely manner of the meetings.  


Parent provided her written consent for the evaluation.65  Parent actively participated in the 


evaluation, completed the interview with the team, and completed the ASRS as requested.66  Parent 


was given a copy of the multidisciplinary team’s evaluation report and attended the team meeting 


December 6, 2018, when the evaluation report was discussed.67  Parent’s attendance at the meeting 


and participation in the testing and interviews showed School Board complied with this procedural 


requirement. 


 


                                                 
64 J-1, pp. 1-21. 
65 J-1, p. 3. 
66 J-1, page 3. 
67 R-1, p. 7; K.F. testimony 9:31:28. 
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Parent’s arguments 


Parent argued that School Board should be required to pay for an IEE because the team’s 


initial evaluation failed to adequately address her Child’s needs.68  She argued the team should not 


have invalidated her reports on the ASRS of Child’s autistic behaviors, and that her reports should 


not have been discounted as being parental bias.  She also argued that her Child has been diagnosed 


as autistic by a medical doctor, and that  should be in a self-contained classroom for  safety 


to prevent elopement and to give  the additional autistic services  needs to succeed.  Parent 


had concerns about the errors in dates on the evaluation and accuracy of the testing of Child’s 


hearing, to the extent she wondered if the evaluation was truly her child’s or whether her child’s 


name was placed on another child’s evaluation. 


Parent argued that her observations of her own Child recorded in the ASRS should not have 


been invalidated due to “parental bias.”  Parent believes the team, by invalidating the ASRS results 


based upon her observations, also invalidates her as a mother.  There is no doubt Parent deeply 


loves her Child and is passionately invested in Child’s education.  However, it is clear from the 


record and testimony that School Board’s staff and teachers also appear vested in Child obtaining 


FAPE.  The multidisciplinary team was required by the Department’s regulations not to rely upon 


a sole source of information in determining exceptionality.  The team had a regulatory duty to 


explore other sources of information and use objective criteria in validating or invalidating 


subjective observations.  The team followed their duty in utilizing two other autism-specific 


objective assessment tools, the CARS-2 and the ADOS.  These two objective tests did not confirm 


Parent’s subjective observations.  The team acted appropriately in carefully considering, and then 


invalidating, the ASRS findings. 


                                                 
68 G.R. testimony, Tr. p. 188. 
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The team was also not required to provide services based solely upon a medical diagnosis 


of autism.  The team carefully considered Parent’s reports of Child’s behaviors and possible 


autism.  Although Child would not be medically diagnosed with autism until more than nine 


months following the completion of the initial evaluation, the fact of a medical diagnosis would 


not have been a determinant factor in deciding what exceptionalities Child had in order to receive 


special educational services. 


Parent wanted Child to be in a self-contained classroom to address her concern about 


Child’s elopement tendencies.69  She also wanted  to be in a self-contained classroom to give 


 the more individualized instruction she believes  needs, such as hand-over-hand instruction.  


The team considered Parent’s concerns carefully before deciding  did not need to be in a self-


contained classroom.  M.C., Child’s pre-kindergarten teacher, has not seen Child attempt to elope 


from class.70  However, she keeps the classroom door locked and had a doorbell installed outside 


of the classroom because of Parent’s concerns.71 


Parent had concerns also about the dates of the evaluation, and that there were inaccuracies 


admitted by the team in whether there were evaluations on September 14, 2018, or September 18, 


2018.  She also did not believe her Child’s hearing was accurately tested because she has since 


learned from a doctor that her Child has difficulty hearing and is being evaluated for those issues.  


This despite the team’s evaluation stating that Child had no difficulties hearing.  While the team 


admitted there were inaccuracies with the testing dates on the report, there was no question that 


Child underwent the testing and evaluation described in the report.  School Board substantially 


complied with Bulletin 1508. 


                                                 
69 Tr. pp. 195-196; 295-296. 
70 M.C. testimony, Tr. pp. 205-206. 
71 Tr. pp. 201; 204-205. 
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The scope of this hearing is to evaluate whether School Board’s December 6, 2018, initial 


educational evaluation of Child substantially complied with the procedural guidelines enacted by 


Louisiana’s Department of Education pursuant to IDEA.72  The scope of this hearing is not to 


evaluate the evaluation in light of new evidence obtained from Parent, Child’s progress under the 


IEP prepared as a result of the evaluation, or the IEP itself.  The IEP is a “living document” subject 


to reevaluation based upon Child’s progress and will change upon new diagnoses, Child’s progress 


and/or the lack thereof.  School Board has met its burden in proving Child’s December 6, 2018 


initial educational evaluation substantially complied with Bulletin 1508.   


ORDER 


IT IS ORDERED that School Board’s initial educational evaluation of Child completed 


December 6, 2018, substantially complied with the Individuals with Disabilities Education Act. 


Rendered and signed on November 5, 2019, in Baton Rouge, Louisiana. 


 


 


 


 


      ________________________________ 


      William H. Cooper III  


      Administrative Law Judge 


 


 


 


 


 


REVIEW RIGHTS 


This decision exhausts your administrative remedies. Any party aggrieved by the decision 


has the right to file a civil action within 90 days from the date of the decision in a court of 


competent jurisdiction or in a district court of the United States. To determine your rights, you 


should act promptly and seek legal advice. 
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STATE OF LOUISIANA 
DIVISION OF ADMINISTRATIVE LAW 


 
 


SCHOOL BOARD * DOCKET NO. 2020-2732-DOE-IDEA 
 *  
IN THE MATTER OF *  
 *  
PARENT ON BEHALF  
OF MINOR CHILD 


*  
* 


AGENCY LOG NO.  90-H-17 


****************************************************************************** 


ORDER GRANTING DECLINATORY EXCEPTION OF  
LACK OF SUBJECT MATTER JURISDICTION  


AND PEREMPTORY EXCEPTION OF NO CAUSE OF ACTION  
AND TERMINATING ADJUDICATION 


 
Parent1 on behalf of Child, filed a request for a due process special education hearing on 


March 4, 2020, under the Individuals with Disabilities Education Act (IDEA)2 and associated 


Louisiana Regulations for students identified as disabled under IDEA.3  


Parent alleged that Child was denied a Free Appropriate Public Education (FAPE) in that 


School Board: (1) failed to consider all documents relevant to Child’s disabilities during (a) the 


Manifestation Determination Review and (b) the expulsion hearing conducted on or about 


February 6, 2020; (2) failed to consider Child’s additional suspected disabilities during the MDR; 


and (3) failed to provide accommodations in an Individual Education Plan to ensure Child would 


be provided Gifted services during the expulsion period.4 


School Board filed a Declinatory Exception of Lack of Subject Matter Jurisdiction and 


Peremptory Exception of No Cause of Action.  Parent on behalf of Child filed oppositions to the 


                                                 
1 Due to confidentiality requirements, all specific identifying information has been redacted from this order.  See 
attached Appendix of Terms for identifying information. 
2 See 20 U.S.C. § 1400 et seq. 
3 See LAC 28:XLIII.507 et seq. 
4 This third allegation was not specifically plead in Parent’s request for the due process special education hearing; the 
issue was raised in Parent’s Opposition to School Board’s Preemptory Exception of Lack of Subject Matter 
Jurisdiction. 







exceptions.  The School Board’s Declinatory Exception of Lack of Subject Matter Jurisdiction and 


Peremptory Exception of No Cause of Action are granted, and Parent’s request for a due process 


special education hearing is dismissed.    


Declinatory Exception of Lack of Subject Matter Jurisdiction 


Parent’s first claim is that School Board failed to consider all documents relevant to Child’s 


disabilities during (a) the Manifestation Determination Review (MDR) and (b) the expulsion 


hearing conducted on or about February 6, 2020. 


Child has disabilities and rights identified and defined under § 504 of the Rehabilitation 


Act of 1973.  Child does not receive special education services for disabilities under IDEA.  Parent 


claims that School Board failed to review all relevant information during the MDR and the 


expulsion proceedings for Child.   


School Board argues that Parent’s claim that School Board failed to review all relevant 


information during the MDR and the expulsion proceedings for a student with disabilities under 


the § 504 Rehabilitation Act of 1973 is not within the jurisdiction of this tribunal because they do 


not involve claims under the subject matter jurisdiction of IDEA.5   


Parent urges that the claims are within the subject matter jurisdiction of IDEA because 


School Board used identical IDEA procedural guidelines when it conducted an MDR for a student 


with disabilities under § 504 of the Rehabilitation Act of 1973.  Specifically, Parent on behalf of 


Child argued that during the MDR and the expulsion hearing, School Board considered whether 


Child’s behavior was related to Child’s disabilities and whether the behavior was a failure of the 


School Board to implement a behavioral plan.  Parent for Child argued that because the School 


Board utilized these IDEA procedural guidelines when conducting an MDR for a student with 


                                                 
5 20 U.S.C.A. §1400, adopted by Louisiana in La. R.S. 17:1942, et seq. and in regulations adopted and promulgated 
in LAC 28:XLIII.507.A, as adopted by the Board of Elementary and Secondary Education (BESE) in Bulletin 1706. 







disabilities under § 504 of the Rehabilitation Act of 1973, the claims related to the MDR and 


expulsion proceedings fall within the tribunal’s authority to review the claims as violations of 


IDEA. 


Under La. R.S. 49:992 (D)(2)(b)(vii), the law specifically gives the Division of 


Administrative Law authority to handle adjudications involving the IDEA .  State law in Louisiana 


limits the Administrative Law Judge to ruling on IDEA issues, which are issues concerning the 


identification, evaluation, or educational placement, or the provision of FAPE to a child as set 


forth in LAC 28:XLIII.507.A. 


LAC 28:XLIII.507.A provides that a parent or pubic agency may file a request for a due 


process special education hearing on any of the matters described in LAC 28:XLIII.504.A.1 and 


A.2, that relate to the identification, evaluation, or educational placement of a student related to a 


disability defined in the IDEA, or the requirements of providing FAPE to the student.  The matters 


described in LAC 28:XLIII.504, A.1 and A.2 include situations where the public agency proposes 


or refuses to initiate or change the identification, evaluation, or educational placement of the 


student defined and identified disabilities within IDEA, or the provisions of providing FAPE to 


the student.  


Parent’s allegations that School Board violated Child’s rights under § 504 of the 


Rehabilitation Act of 1973 do not fall within the scope of the tribunal’s authority as indicated 


above.  Claims relevant to the education of a child with a disability under Section 504 the 


Rehabilitation Act of 1973 are excluded from the claims that may be brought to the Division of 


Administrative Law through a request for a due process special education hearing under LAC 


28:XLIII.507.A.  As such, the allegations related to the School Board’s MDR of Child, who has 







disabilities under § 504 of the Rehabilitation Act of 1973 are dismissed as outside of the subject 


matter jurisdiction granted to the tribunal for due process special education hearings.  


Similarly, Parent’s claims relevant to the expulsion proceedings are not within the subject 


matter jurisdiction granted to the tribunal under La. R.S. 49:992 (D)(2)(b)(vii).  Instead, the path 


for Parent’s challenges to School Board’s expulsion proceedings are defined in La. R.S. 


17:416(C)(5), providing that the appeal of the school board’s upholding of an expulsion 


determination is filed in the district court for the parish where the school is located.  The tribunal 


does not have jurisdiction to review the matters related to the expulsion proceedings.  The 


allegations relevant to the expulsion proceedings are dismissed as being outside the scope of the 


tribunal’s subject matter jurisdiction.   


Parent’s second claim is that School Board failed to consider all the suspected disabilities 


of the Child during the MDR and expulsion proceedings.  While not specifically plead in the 


request for the due process hearing, to the extent Parent is alleging that School Board denied Child 


FAPE by failing to evaluate Child to identify whether child has disabilities under IDEA, the issue 


is moot because School Board agreed to conduct an “IDEA disability evaluation” and has already 


requested information from Parent towards that end. 


Peremptory Exception of No Cause of Action 


The remaining claim asserted by Parent is School Board’s failure to assure that Child will 


receive Gifted services during the expulsion period.6  School Board urges that Parent’s claim does 


not state a cause of action under Louisiana law because the School Board is exempted from the 


obligation to provide Gifted services during the period of expulsion.  Parent on behalf of Child 


                                                 
6 An expulsion period has not yet been implemented due to the closure of all Louisiana schools during the COVID-19 
pandemic.  







argued that Child has a cause of action because School Board is required to provide Gifted services 


during the expulsion.   


In support, Parent on behalf of child states that under LAC 28:CXLIX.901, adopted in 


BESE Bulletin 131, School Board is obligated to use a comparable curriculum when operating at 


alternative sites.  LAC 28:CXLIX.901 does not address expulsions.   


Section 1010 of BESE Bulletin 131 addresses expulsion but only in terms of supervision.  


LAC 28:CXLIX.1010 provides that a student expelled from school more than 10 school days 


remains under the supervision of the school board.  This section of the regulation does not address 


the educational requirements for a Gifted student during expulsion.  LAC 28:CXLIX.1010 also 


specifies that the regulations adopted in BESE Bulletin 131 shall not conflict with any specific 


regulations for special education students.7   


BESE Bulletin 1706 specifically addresses School Board’s obligations for Gifted students 


who are suspended or expelled.  In Louisiana, a Gifted or Talented student under expulsion is 


subject to the same disciplinary proceedings for regular education students.8  School districts do 


not have to provide the special educational services of FAPE to Gifted or Talented students who 


have been suspended or expelled.9 


Because the School Board was not obligated to provide Gifted services during the 


expulsion period, there is no cause of action where the law provides a remedy.  Therefore, the 


claim that School Board denied Child FAPE by not ensuring that Child will receive Gifted services 


when the expulsion period is served, is dismissed.  


                                                 
7 LAC 28:CXLIX.1010.E. 
8 LAC 28:XLIII.1501.A 
9 LAC 28:XLIII.1230.B.2. 







There remains no issues for adjudication with the granting of the exceptions.  Therefore, 


the request for a due process special education hearing is dismissed.  


ORDER 


 IT IS ORDERED that the School Board’s Declinatory Exception of Lack of Subject 


Matter Jurisdiction is granted. 


 IT IS FURTHER ORDERED that the School Board’s Peremptory Exception of No Cause 


of Action is granted. 


 IT IS FURTHER ORDERED that Parent on behalf of Child’s request for a due process 


special education hearing is dismissed and all proceedings in 2020-2732-DOE-IDEA are 


terminated.  


 Rendered and signed May 8, 2020, Baton Rouge, Louisiana. 


 


      _____________________________ 
      Esther A. Redmann 


Administrative Law Judge  
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STATE OF LOUISIANA 
DIVISION OF ADMINISTRATIVE LAW 


 
 


SCHOOL BOARD * DOCKET NO. 2020-2733-DOE-IDEA 
 *  
IN THE MATTER OF *  
 *  
PARENT ON BEHALF OF CHILD  *  AGENCY LOG NO.  90-H-18-G 


****************************************************************************** 


ORDER GRANTING DECLINATORY EXCEPTION  
OF LACK OF SUBJECT MATTER JURISDICTION AND 


PEREMPTORY EXCEPTION OF NO CAUSE OF ACTION 
 


Parent1 on behalf of Child, filed a request for a due process hearing.  The Louisiana 


Department of Education documented the filing date of the hearing request as March 5, 2020.  The 


due process hearing request alleged that Child was denied a fair expulsion hearing; Child was 


wrongfully expelled; Child was denied the right to appeal the expulsion decision; Child was 


harassed; and Child was denied gifted and talented services as a result of being expelled.  School 


Board filed a Declinatory Exception of Lack of Subject Matter Jurisdiction.2 


In the Conference Report and Order issued by the undersigned on April 20, 2020, Parent 


was ordered to file a response/opposition to School Board’s exception on or before May 8, 2020.  


A telephone hearing was scheduled for May 21, 2020, for the parties to provide oral argument as 


it relate to the School Board’s exception and the Parent’s response/opposition.  Parent did not file 


a response/opposition to the exception and she did not participate in the May 21, 2020, hearing on 


the exception.   


                                                 
1 Due to confidentiality requirements, all specific identifying information has been redacted from this order.  See 
attached Appendix of Terms for identifying information. 
2 School Board’s exception additionally moved for a dismissal based on a Peremptory Exception of No Cause of 
Action (See footnote 8 of School Board’s exception). 







School Board’s Declinatory Exception of Lack of Subject Matter Jurisdiction is granted.  


According to the due process hearing request, Child had an exceptionality of gifted or talented.  


The regulations that govern the Gifted/Talented students are found at LAC 28:XLIII subpart 2.   


Parent’s request for due process hearing on its face alleges issues surrounding Child’s expulsion 


hearing.  LAC 28:XLIII.1507.A.1 provides that “[a] parent or public agency may file a request for 


due process hearing on any of the matters under these regulations (relating to the identification, 


evaluation, or educational placement of a student with an exceptionality, or the provision of FAPE 


to the student).”  Parent’s allegations that Child was denied a fair expulsion hearing, wrongfully 


expelled, denied the right to appeal the expulsion decision, and harassed do not fall within the 


scope of the tribunal’s authority as indicated in the regulation cited above.   


Under La. R.S. 49:992 (D)(2)(b)(vii), the law specifically gives the Division of 


Administrative Law authority to handle adjudications involving the Individuals with Disabilities 


Education Act.  State law in Louisiana limits the Administrative Law Judge to ruling on IDEA 


issues, which are issues concerning the identification, evaluation, or educational placement, or the 


provision of FAPE to a child.  The allegations concerning Child’s expulsion and harassment are 


dismissed for lack of subject matter jurisdiction. 


In the request for due process hearing, Parent also alleged that Child was denied FAPE in 


that  did not receive gifted and talented services during the time  was expelled from School.  


School Board urges that Parent’s claim does not state a cause of action under Louisiana law 


because the School Board is exempt from the obligation to provide Gifted/talented services during 


the period of expulsion.  School Board’s argument has merit because according to Louisiana law, 


services do not have to be provided to gifted or talented students who have been suspended or 







expelled.3  A Gifted or Talented student under expulsion is subject to the same disciplinary 


proceedings for regular education students.4     


Because the School Board was not obligated to provide Gifted/talented services during the 


expulsion period, there is no cause of action for which, the law provides a remedy.  Therefore, the 


claim that School Board denied Child FAPE by not ensuring that Child received Gifted/talented 


services during the time  was expelled, is dismissed. 


ORDER 


 IT IS ORDERED that the School Board’s Declinatory Exception of Lack of Subject 


Matter Jurisdiction is granted. 


 IT IS ORDERED that School Board’s Peremptory Exception of No Cause of Action is 


granted. 


 IT IS ORDERED that Parent on behalf of Child’s request for a due process hearing is 


dismissed and all proceedings, including but not limited to the hearing scheduled for June 22, 


2020, and June 23, 2020, in the matter bearing docket number 2020-2733-DOE-IDEA are 


terminated.  


 Rendered and signed May 26, 2020, in Baton Rouge, Louisiana. 


 


      _____________________________ 
      Tameka Johnson 


Administrative Law Judge  
      
 
 
 
 
 
 


                                                 
3 LAC 28:XLIII.1230.B.2. 
4 LAC 28:XLIII.1501.A. 
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I certify that on _____________________________, I have sent a copy of 


this decision/order to all parties of this matter. 


 


Clerk of Court 
Division of Administrative Law 
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CERTIFICATE OF SERVICE


I certify that the attached Order Granting Declinatory Exception of Lack of Subject


Matter Jurisdiction and PeremptoryException of No Cause of Action in Docket No. 2020-


2733-DOE-IDEA has been served to the following individuals by regular, first-class mail,


certified mail, and/or electronic mail this 28th day of May 2020.


Clerk of Court
Division of Administrative Law


BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL


Baton Rouge, LA 70820
CERTIFIED MAIL #7019 2280 0000 6235 8885


BY CERTIFIED MAIL ONLY
Mr. Wayne T. Stewart
Attorney at Law
2431 South Acadian Thruway, Suite 600
Baton Rouge, LA  70808
CERTIFIED MAIL #7019 2280 0000 6235 8892


BY REGULAR, FIRST-CLASS MAIL ONLY
Mr. Warren Drake, Superintendent
East Baton Rouge Parish School System
1050 S. Foster Drive
Baton Rouge, LA 70806-7221


BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal
Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov









