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DECISION AND ORDER!

Parent, on behalf of Child, filed a due process complaint alleging that School Board
violated the Individuals with Disabilities Education Act by denying Child a free appropriate public
education. Parent has failed to prove School Board denied Child a free appropriate public
education. Parent’s requested remedies are denied.

JURISDICTIONAL AUTHORITY

This adjudication is conducted in accordance with IDEA, 20 U.S.C. § 1400, et seq., and 34
C.F.R. 8300 et seq.; La. R.S. 17:1941, et seq.; Louisiana Bulletin 1508, Louisiana Administrative
Code (LAC) 28:Cl; Louisiana Bulletin 1706, Regulations for Implementation of the Children with
Exceptionalities Act, LAC 28:XLIII; Louisiana Bulletin 1530, IEP Handbook for Students with
Exceptionalities, LAC 28:XCVII; and the Division of Administrative Law’s enabling legislation,
La. R.S. 49:991, et seq.

APPEARANCES

A three-day hearing was conducted August 19, 2020, through August 21, 2020, in Baton

Rouge, Louisiana, before Administrative Law Judge Tameka Johnson. Present at the hearing were

! Due to confidentiality requirements, all specific identifying information has been redacted from this decision. See
attached Appendix of Terms for identifying information.





Wayne Stewart, attorney for School Board; Elizabeth Chapman, Director of Exceptional Student
Services for School Board; and Kimona Hogan, counsel for Parent on behalf of Child.

STATEMENT OF THE CASE

Parent, on behalf of Child, filed a due process complaint on January 23, 2020, alleging that
School Board denied Child a free appropriate public education (FAPE) in that School Board
violated the requirements of the Individuals with Disabilities Education Act (IDEA). Parent also
alleged that School Board violated multiple provisions of the U.S. Constitution, Louisiana state
law, the Every Student Succeed Act, the Americans with Disabilities Act, and Section 504 of the
Rehabilitation Act of 1973, as well as School Board policies.

School Board filed a Declinatory Exception of Lack of Subject Matter Jurisdiction and
Peremptory Exception of Prescription. Parent filed a Response to Declinatory Exception of Lack
of Subject Matter Jurisdiction and Peremptory Exception of Prescription. On July 24, 2020, the
tribunal signed an order granting School Board’s Declinatory Exception of Lack of Subject Matter
Jurisdiction and its Peremptory Exception of Prescription.

On August 10, 2020, as a result of the tribunal granting School Board’s exceptions, a
telephone status conference was held with the parties to confirm the issues that remained after the
tribunal granted the exceptions.

Prior to the hearing, the parties stipulated to admitting the following exhibits into evidence:
Parent’s exhibits? P-1, P-3,® P-8, P-11,% and P-12; and School Board exhibits SB-1 through SB-

21.% At the hearing, the following exhibits were admitted: Parent’s exhibits P-7;” and P-14;8 and

2 The exhibits were marked numerically with the letter P preceding the number.
3 pp. 97-131; with pp 100-129 for authenticity only.

4 p. 143-144.

5p. 149.

® The exhibits were marked as SB-1 through SB-21.

" pp 135-138.

8 pp 158-191.





School Board exhibits; SB-22, SB-23, as well as SB-13,° as modified.

Parent’s counsel elicited testimony from Parent Advocate; AT Support; School Principal,
Middle School 2; Assistant Principal, Middle School 1; Educational Diagnostician; Qualified
School Social Worker; ELA General Education Teacher; Parent; Attendance Clerk, Middle School
1; Title 1 Prevention Facilitator; Math General Education Teacher; Instructional Support
Specialist; Exceptional Student Services Teacher; Director of Exceptional Student Services; and
Child.

School Board requested that the testimony from all of the witnesses except Child, be taken
as its case in chief. Both parties rested.

At the conclusion of the hearing, both parties waived closing argument. Parent’s counsel,
requested that the parties be allowed to review the transcript of the proceeding and submit a post-
trial memorandum. The parties were ordered to submit their post-trial memoranda on or before
5:00 p.m. on September 23, 2020. On September 14, 2020, School Board attorney filed a Motion
to Extend Post-Hearing Deadlines due to the delay in receiving the transcript. The tribunal issued
an order on September 15, 2020, extending the deadline to submit post-trial memoranda from
September 23, 2020, to September 30, 2020.

Parent’s counsel also made an oral motion at the hearing to extend the decision deadline
by thirty days from September 15, 2020, to October 15, 2020, in order to allow the parties sufficient
time to submit the post-trial memoranda. Both parties timely submitted the post-trial memoranda,

and the record closed on September 30, 2020.

% p. 12 was added to this exhibit.





STIPULATED FACTS

Facts Stipulated between the Parties prior to the Hearing:

Prior to the beginning of the hearing, the parties stipulated to the following facts:

1.

2.

Child is the of Parent who is  legal guardian.

Child is a 14-year-old student who has attended schools under the jurisdiction of the
School Board, most recently, Middle School 1.°

School Board classified Child with the educational exceptionalities of Other Health
Impairment (OHI) and Specific Learning Disability (SLD) under Louisiana
Department of Education Bulletin 1508 (Bulletin 1508) based on an initial evaluation,
the results of which were disseminated on May 17, 2017.

Child as a student with a disability under IDEA residing within the jurisdiction of
School Board is eligible to receive special education and related services from School
as defined by an Individualized Education Program (IEP) designed by an IEP team and
implemented by the School Board specifically for Child.

Child’s IEP team developed an IEP on January 31, 2018, and the IEP team amended
the IEP on April 8, 2018. This was the IEP in place the first several days of the
prescriptive period for this hearing.

Via a State-facilitated IEP meeting, Child’s IEP team developed an IEP dated January
25, 2019. The parent participated in the meeting via audio-conference; Parent’s

counsel, Ms. Hogan, also attended the IEP meeting on Parent’s behalf.

10 Because the decision will refer to three different Middle Schools, for purposes of confidentiality, they will be
referred to as Middle School 1, Middle School 2, and Middle School 3.





Facts Stipulated to between the parties during the hearing:

During the course of the hearing, the parties also stipulated to the following:*!

1.

Parent and representative of School Board had a “conversation” at the beginning of the

2019-2020 school year regarding issues with Child’s enrollment.

At the beginning of the 2019-2020 school year, Child was listed on the class roster of
home school.

Child’s home school was rated an “F” school by the State’s school accountability

formula.

Parent rejected the “F” rated school and the designated choice school (Middle School

3) recommended to Parent by School Board.

Child missed eight days of school at the beginning of the 2019-2020 school year due

to the enrollment issues.

On August 12, 2019, Superintendent of School Board approved a special assignment

for Child to attend Middle School 1, located outside of Child’s school attendance zone.

STATEMENT OF THE ISSUES

The following issues alleged by Parent in her due process complaint remained after the

exceptions were granted:

1.
2.

Whether School Board denied Child FAPE by changing  school assignment;
Whether School Board denied Child FAPE by denying transportation to Middle
School 1;

Whether School Board denied Child FAPE by failing to conduct a comprehensive
evaluation;

Whether School Board denied Child FAPE by denying Parent participation in the
December 4, 2019, Individualized Education Program (IEP) meeting;

11 Stipulation by the attorneys, Tr. Day 2, p. 368, 5-18.





5. Whether School Board denied Child FAPE by failing to directly/indirectly
communicate with Parent; and
6. Whether the December 4, 2019, IEP constituted an offer of FAPE.

FINDINGS OF FACT

Child has an educational exceptionality of OHI and SLD.? Child had an initial evaluation
for special education services on May 17, 2017.23 Child has attended several schools under the
jurisdiction of School Board. School Board is the State Education Agency that has the
responsibility of ensuring Child receives FAPE.

During the 2017-2018 school year, Child attended Middle School Pre-engineer
Academy.'* In the middle of the school year, Parent informed School Board that she desired to
transfer Child from Middle School Pre-engineer Academy. School Board allowed Parent to enroll
Child in Middle School 1 for the remainder of the 2017-2018 school year. Middle School 1 was
not in Child’s attendance zone based on  residential address. Child’s home school, based on
School Board attendance zones was Middle School 2.1°> During the 2018-2019 school year, Middle
School 2 was rated an “F” school.'® This rating was based on the State’s school accountability
formula.

At the beginning of the 2019-2020 school year, Child was listed on the roster of  home
school, Middle School 2, based on  residential address. Because Middle School 2 was an “F”
rated school, Parent requested a transfer to another school. A Request for Transfer out of

Attendance Zone was signed and approved on August 9, 2019, which granted Parent permission

12 Exhibit P-1.

13 Exhibit SB-1.

14 Exhibit SB-19, p. 2

15 Because the decision will refer to three different Middle Schools, for purposes of confidentiality, they will be
referred to as Middle School 1, Middle School 2, and Middle School 3.

16 Tr. Day 2, p. 192, 1. 14-17.





to transfer Child from Middle School 2,  regular home school assignment.’

Parent was given the option for Child to attend Middle School 3, a school designated for
those individuals who desired to opt out of attending Middle School 2, the “F” rated school.'8
Parent refused to allow Child to attend Middle School 3 because the distance of the school was too
far away from Parent’s residence.®

The 2019-2020 school year began on August 8, 2019.2° Child was absent for the first few
days of the 2019-2020 school year because Parent refused to allow Child to attend Middle School
2 or Middle School 3.2 Parent insisted that Child attend Middle School 1 for the 2019-2020 school
year.

On August 12, 2019, Director of Special Education sent an email to Parent informing her
that Superintendent of School Board had authorized Child’s assignment to Middle School 1 for
the 2019-2020 school year.?? The email also informed Parent that bus transportation was available
and that Child had been registered to ride the bus.?® Parent was also informed that since
transportation was made available for Child, mileage reimbursement was not available.?* Parent
did not want Child riding the bus because of the time and length of the ride associated with the bus
pickup. Parent chose not to take advantage of the bus transportation. As a result of the
administrative transfer, Middle School 1 was considered Child’s home school.

Child attended Middle School 1 during  seventh and eighth grade years, during the 2018-

2019 and 2019-2020 school years. Child had an IEP during  seventh grade year resulting from

17 Exhibit P-7, p. 135; Tr. Day 2, p. 188, I. 18-25.
18p-7, p. 135.

19 Exhibit SB-19, p. 2; Tr. Day 2, p. 192, |. 18-20.
20 Exhibit SB-21.

2L Exhibit SB-19.

22 Exhibit SB-17, p. 1.

3 d.

2 d.





an IEP meeting, which occurred on January 25, 2019.% On January 22, 2019, School Board sent
Parent prior written notice informing her of the IEP meeting scheduled for January 25, 2019.2
Parent participated in the IEP meeting by telephone.?” Child’s academic, developmental, and
functional needs indicated that Child was having difficulty in Reading, ELA, Social Studies, and
Math.?® According to Child’s Student Profile Assessment Data, Child’s areas of need were math
comprehension, fluency, and written expression. Based on Child’s Learning Styles Inventory,
Child learned better using auditory methods.?® Child benefited from listening to a class lecture or
material read aloud.®® The IEP team also determined that it was very important that Child heard
what was being said in order to understand what was being asked of 81 Child had difficulty
with instructions that were written. 32

The IEP team noted that a review of Child’s behavior in the educational setting revealed
that it had been appropriate and did not interfere with  educational performance.®* Child had
received substantial benefit from related counseling services.?* Therefore, Child’s social
instructional goal was discontinued as of January 25, 2019.%°

As a part of the accommaodations in the January 25, 2019, IEP, Child was allowed to use a
calculator in the classroom and during testing because of level of performance in

mathematics. 3¢

2 Exhibits P-1 and SB-5.
26 Exhibit SB-5, p. 31.

27 Tr. Day 2, p. 193, 1. 8-11.
28 Exhibit P-1, p. 5.

21d.

0d.

S d.

%1d.

33 Exhibit P-1, p. 6.

34 d.

35 .

36 .





The IEP contained four instructional plans, measurable academic/functional goals, and
methods of measurements for the following content areas: a) Math Calculations;®’ b) Written

% ¢) Reading Fluency;*® and d) Reading Comprehension.” The methods of

Expressions;
measurements included teacher observation, teacher made tests, graded assignments, student work
samples, and documentation logs.

During the January 25, 2019, IEP meeting Parent noted a number of concerns:*! Child was
on a third grade reading level; Parent desired Child to be performing at the equivalent of  grade
level; Child was weak in ELA and math; Parent wanted Child to have a better understanding;
Parent was concerned that Child was not receiving all of the interventions and accommodations
listed on IEP; and Parent stated that a recent test “was voided” due to the test not being read
aloud. Parent stated concerns about Child not receiving any awards. The IEP also noted a
miscellaneous parental concern of Parent not being able to participate in the IEP meetings and give
input because she was waiting on doctors’ evaluations. Parent was also concerned with her
continual banning from school.*> The IEP noted that all communication regarding Child should
go through Parent’s attorney.*3

The IEP team reviewed the IEP and observed that Child achieved one quarter of the
objectives related to the ELA instructional plan and two-thirds of the objectives in the Reading

instructional plan.** The IEP team determined that the interventions being used to address the

student’s progress in the general curriculum were reteach/retest, computer-based programs

37 Exhibit P-1, p. 7.
%1d., at p. 8.

¥1d., atp. 9.

401d., at p. 10.
41d., atp. 5.

421d.

43 Exhibit P-1, p. 19
4 Exhibit P-1, p. 5.





designed to strengthen  reading and math skills, re-do/re-take, and Content Enrichment Class.*®
Child was certified in Accessible Educational Materials (AEM) accessing information using the
following formats: Audio/Recorded Books, Graphic/Pictorial Mode Materials, Word Processors,
and Word Predication software. *°

In October 2019, during Child’s eighth grade year, Parent requested a reevaluation of
Child.#” Parent provided consent for the reevaluation, but she refused to provide a signed medical
consent for the medical portion of the reevaluation.*®

Child’s reevaluation report was disseminated at the IEP team meeting on December 4,
2019.° Under the Education Assessment, Child was administered the Kaufman Test of
Educational Achievement, Third Edition (KTEA-I1).° The KTEA-III is an individually
administered measure of academic achievement for grades prekindergarten through 12, or ages 4
through 25. The KTEA-I1I measures academic achievement in the areas of Math, Reading, Written
Language, and Oral Language (Listening Comprehension and Oral Expression).%* The results of
the KTEA-III educational assessment revealed Child was functioning with strengths in oral
expression and reading fluency.? Below Average performance was identified in basic reading
skills, listening comprehension, and written expression. Weaknesses were identified in reading
comprehension, mathematics calculation, and mathematics problem solving.>

Child’s Psychological Assessment was conducted by administering the Reynolds

45 d.

46 1d.

4 Tr. Day 1, p. 149, I. 7-11; Exhibit SB-2, p. 2.
% Tr, Day 1, p. 151, I. 1-9; Exhibit SB-22.

49 Exhibit SB-2, p. 2.

01d., at p. 5.

5d.

21d., at p. 6.

8 d.

10





Intellectual Assessment Scales-Second Edition (RIAS-2).>* The RIAS-2 is an individually
administered test of intelligence normed for ages 3 through 94 years. It includes two-subtests:
Verbal Intelligence Index (VIX) and Nonverbal Intelligence Index (N1X).> The two are combined
to form the Composite Intelligence Index (C1X).%®

In addition, the Conners’ Teacher Rating Scale-3" Edition (Conners-3), was completed by
Child’s teacher in order to gauge the impact of behavioral factors on Child’s school progress.®’
The Conners-3 is an assessment tool designed to assess Attention Deficit Hyperactivity Disorder
(ADHD) and its most common co-morbid problems in children and adolescents ages 6 to 18 years.

After reviewing the data provided by Child’s teacher, as well as the observational data, the
evaluator determined that Child was having many problems at school.®® Child had difficulty
learning, was inattentive, hyperactive, impulsive, and had difficulty functioning in  day-to-day
activities.® It was determined that Child could also be defiant and aggressive and have difficulty
relatingto  peers. Child’s diagnoses of ADHD appeared to be having a negative effect on
academics.®® The then-current intellectual assessment indicated that Child was functioning within
the Moderately Below Average range of cognitive ability.5!

As a result of the reevaluation, an IEP team meeting was held on December 4, 2019.%2 On
November 7, 2019, School Board sent Parent prior written notice informing her of the IEP meeting

scheduled for December 4, 2019.%% Parent did not participate in the IEP meeting.®* There is no

%1d., atp. 7.

5 d.

% 1d.

51d., at p. 8.

%8 1d., atp. 9.

¥1d.

60 1d.

61 1d.

82 Exhibit P-1, p. 39.
83 Exhibit SB-6, p. 15.
% Tr. Day 1, p. 100, 1. 14-17.
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evidence that Parent informed the IEP team that she was unavailable or that she requested to
reschedule the meeting. Evaluation Coordinator documented the contact on the day of the
meeting.®> At the IEP meeting, an assessment of Child’s academic, developmental, and functional
needs indicated that Child was having difficulty in ELA and Math areas of the general education
curriculum that address the Louisiana Student Standards.

The IEP team noted that Child’s academic strengths were reading recognition and oral
language.®” Child was capable of completing assignments independently with appropriate
accommodations.®® According to the reevaluation report dated December 4, 2019, Child showed
strength in the areas of oral language and reading fluency.®°

According to Child’s work, teacher observations, and progress monitoring data, Child
required supports and interventions in the following areas: Math Calculations, Written Expression,
and Reading Comprehension.”® The IEP team noted that according to the Decoding Survey
conducted on November 9, 2019, Child scored 48/50 correct on the beginning decoding survey
and 29/33 on the advanced decoding survey.”* Therefore, the IEP team determined that Child did
not meet the criteria for “read aloud” as an accommodation in the ELA area.”?

According to the Oral Reading Fluency passage conducted on November 19, 2019, Child
read 87 words correct per minute on an eighth grade reading passage.”® Based on the Learning

Style Inventory results, Child learns best using the Visual Auditory-Sounds and/or Auditory Word

6 Exhibit SB-6, p. 25.
6 Exhibit P-1, p. 40.
57 1d.

& 1d., at p. 39.

8 Exhibit SB-2.

70 Exhibit P-1, p. 40.
1d.

21d.

B d.
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Methods. "

The December 4, 2019, IEP contained three instructional plans, measurable
academic/functional goals, and methods of measurements for the following content areas: a)
Mathematics Calculation;” b) Written Expression;’® and c¢) Reading Comprehension.”” The
methods of measurements included work samples, and progress monitoring.

The IEP team noted that Child’s most recent report card grades were ELA 39(F), Reading
51(F), Read 180 79(C), Math 74(D), Science 75(C), and Social Studies 96(A).”® The IEP team
reviewed Child’s previous IEP and noted that Child had achieved none of the four objectives in
the ELA and Math instructional plans.” In the area of Written Expression Child scored 65% of
the 70% needed for achievement of the goal.®® The IEP team determined that Child’s school
attendance likely impacted academic progress. At the time of the December IEP meeting,
Child had missed 24.5 days of school and had been recorded tardy to school 25 times.®! According
to the 2019-2020 attendance history, Child was absent from school forty-seven full days over the
course of the school year.8? According to Child’s final 2019-2020 report card, Child was absent
from school 31 full days.?* The IEP team noted that Child’s absences affected educational

performance.3 Child’s math teacher testified that Child missed a lot of days from school.®> She

" d.

S 1d., at p. 42.

% 1d., at p. 43.

71d., at p. 44.

81d., at p. 40.

d.

80 d.

8 d.

8 Exhibit SB-10, p. 3.

8 Exhibit SB-8. Parent’s attorney elicited testimony and argued about the inconsistency of the Attendance History
compared to Child’s report card. The tribunal has no jurisdiction or authority to rule on any issues regarding the
accuracy of or record keeping procedures as it relates to the differences between School Board documents.

84Exhibit P-1, p. 40.

8 Tr. Day 2, p. 316, 1.15-16.
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also testified that when Child was at school ~ was capable of doing the work.®¢ Child’s math
teacher did not penalize Child or count the missed assignments against Child. Child’s math grade
was based on the work  completed and turned in to the teacher.®’

At the December 4, 2019, IEP meeting, the IEP team determined that the
interventions/strategies being used to address Child’s needs in the general curriculum were
reteach/retest, computer based programs designed to strengthen Child’s reading and math skills,
redo/retake, and individualized small group instruction.®® Child was eligible to receive Accessible
Educational Materials (AEM).® Child accessed information using the following formats: human
reader, digital books, and text to speech. Child used the following assistive technology devices:
Kurzweil,®® Computer/Word processor, graphic/pictorial mode materials, and audio/recorded
books. %

The IEP team noted that a review of Child’s behavior in the educational setting revealed
that it had been inappropriate at times and interfered with  educational performance.® Child
was involved in several behavior infractions at the time of the December 4, 2019, IEP meeting.
Behavioral infractions included: leaving the school or classroom without permission, skipping
class, horse playing, talking out loud, disturbing others within the class, and taking property or
possessions of peers without permission.®® The following positive behavior intervention supports
(PBIS) and strategies were used to decrease the undesirable behavior: visual/verbal prompts to on

task behavior, role play of appropriate behavior, provide choice when Child was frustrated with a

8 Tr. Day 2, p. 316, |. 16-17.

8 Tr. Day 2, p. 316, I. 3-25.

8 1d.

8 d.

% Kurzweil is a software program used to read aloud text for students. Kurzweil falls under Accessible Educational
Materials. See Tr. Day 3, p. 417, 1. 17-19; and p. 418, 1.1-2.

1 d.

%1d., at p. 41.

% 1d.
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task, and conferences with mentor teacher or counselor.%

The December 4, 2019, IEP removed the Reading Fluency instructional plan.®® According
to the reevaluation and Child’s testing data, Child showed strength in the area of Reading Fluency.
The December 4, 2019, IEP did not list any Parental concerns, as Parent did not participate in the
December 4, 2019, IEP.

School communicated some issues involving Child directly to Parent, and some issues to
School Board’s attorney, who in-turn communicated those issues to Parent’s attorney. Middle
School 1 sent Parent a prior notification letter informing her of the date and time of the December
4, 2019, IEP meeting.®® Parent did not present any evidence to show that she informed Middle
School 1 that she would be unavailable for the IEP meeting. Parent retained a licensed attorney to
represent her on behalf of Child. Parent also signed a Power of Attorney granting Parent
Advocate®’ the authority to discuss Child’s educational concerns with School.

On the day of the December 4, 2019, IEP meeting, when Parent did not appear for the
meeting, Assistant Principal contacted Parent’s attorney to see if anyone would be attending the
meeting.%® Parent Advocate contacted Assistant Principal and Assistant Principal returned the call
and did not receive an answer.% Parent Advocate testified that she contacted the number given to
her by Parent’s attorney to participate in the IEP meeting, but that she was not connected to the
meeting.’® Parent Advocate testified that she informed Middle School 1 that she would not be

available to participate in the December 4, 2019, IEP meeting.’®* Parent did not provide any

% 1d.

% |d.

% Exhibit SB-6, p 15.

9 Parent Advocate is different from Parent’s attorney. Parent Advocate is a lay person Parent authorized to assist
her with educational decisions of Children.

% Tr. Day 1, p. 101, . 6-12.

% Tr. Day 1, p. 106, I. 5-16.

10Tr, Day 1, p. 29, I. 22-25.

101 Tr. Day 1, p. 28, 1. 8-22.
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evidence to corroborate Parent Advocate testimony.

CONCLUSIONS OF LAW

Parent failed to prove that School Board denied Child FAPE and therefore, Parent is not
entitled to receive any of the requested remedies.

Burden of Proof

A school district’s educational program for a child with disabilities is presumed to be
appropriate.1% As the party challenging the educational program proposed by School Board,
Parent bears the burden of proof to rebut this presumption.’®® Parent must affirmatively prove her
allegation that School Board failed to provide FAPE to Child. Parent did not meet this burden of
proof.

General Discussion of IDEA

IDEA provides every disabled child with the right to FAPE** designed to meet the child’s
specialized needs.'® A school provides FAPE by creating an IEP for each child.»¢ Before creating
the IEP, the school district must conduct an initial evaluation to determine the student’s eligibility
and to identify  educational needs.*” An IEP is created by an “IEP Team” comprised of the
child’s parents, at least one of  regular teachers, at least one of  special education teachers, a
school board representative, an individual who can interpret evaluation results (who may be either

of the teachers or the school board representative) and, if appropriate, other related-services

102 White v. Ascension Parish Sch. Bd., 343 F.3d 377 (5th Cir. 2003).

103 Schaffer v. Weast, 546 U.S. 49 (2005).

104 Congress has defined FAPE as, “special education and related services that . . . (A) have been provided at public
expense, under public supervision and direction, and without charge; (B) meet the standards of the State educational
agency; (C) include an appropriate . . . education in the State involved; and (D) are provided in conformity with the
individualized education program required under section 1414(d) of this title. 20 U.S.C. § 1401(9) (2006).

10520 U.S.C. § 1400(d)(1)(A) (2006).

106 20 U.S.C. § 1414(d)(1)(A) (2006).

10720 U.S.C. § 1414(a)(1)(A)-(C) (2006).
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personnel, and the child himself.*®® The IEP must outline the student’s then-current educational
status, establish annual goals, and detail the special educational services and other aids that the
child will be provided.*® It also must provide, among other things, “the projected date for the
beginning of the services and modifications . . . and the anticipated frequency, location, and
duration of those services and modifications.”*

The FAPE required by IDEA “need not be the best possible one, nor one that will maximize
the child's educational potential; rather, it need only be an education that is specifically designed
to meet the child's unique needs, supported by services that will permit ‘to benefit’ from the
instruction.”** The educational benefit “cannot be a mere modicum or de minimis; rather, an IEP
must be likely to produce progress, not regression or trivial educational advancement.”*?

The United States Supreme Court, in Board of Educ. of Hendrick Hudson Cent. Sch. Dist.

v. Rowley, 3

set forth the following two-prong test to determine whether a public agency, such as
School Board, has provided FAPE under IDEA to a particular child:
1. Has the state complied with the procedures set forth in the Act? and
2. Is the Individualized Educational Program developed through the Act’s procedures
reasonably calculated to enable the child to receive educational benefits?
If these requirements are met, compliance with the obligation imposed by Congress has

been achieved.

1. Has the state complied with the procedures set forth in the Act?

The School Board complied with IDEA procedures. Five of the six issues in this case fall

108 20 U.S.C. § 1414(d)(1)(B) (2006).

10920 U.S.C. § 1414(d)(1)(A)(i) (2006).

11020 U.S.C. § 1414(d)(1)(A)(i)(VI1) (2006).

H1R.P. exrel. R.P. v. Alamo Heights Indep. Sch. Dist., 703 F. 3d 801, 809 (5th Cir. 2012) (quoting Cypress-Fairbanks
Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 247-48 (5th Cir. 1997).

112 Richardson Indep. Sch. Dist. v. Michael Z, 580 F.3d 286, 292 (5th Cir. 2009) (citing Michael F., 118 F.3d at 248).
113 458 U.S. 176 (1982).
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under this procedural prong of Rowley.

Issue One: Whether School Board unilaterally changed Child’s school assignment to an F rated
School

The first issue is whether School Board changed Child’s school assignment from Middle
School 1 to Child’s home school, Middle School 2. School Board did not change Child’s school
assignment. Parent changed Child’s school assignment when she removed Child from Middle
School Pre-engineering Academy in the middle of the school year. Child was transferred at
Parent’s request from Middle School Pre-engineering Academy to Middle School 1. Middle
School 1 was not in Child’s attendance zone; however, Parent insisted that Child be transferred to
Middle School 1. To avoid Child remaining out of school, School Board granted Parent’s request.
The request was granted and limited to that particular school year.

During the 2019-2020 school year, Child was assigned to ~ home school, Middle School
2. Child’s assignment to Middle School 2 was based on  residential address and not a unilateral
change made by School Board. Because Middle School 2 was an “F” rated school, Parent was
given the choice of Middle School 3, which was the school designated for those individuals who
desired to opt out of attending the “F” rated school. Parent testified that she did not want Child to
attend Middle School 3 because it was too far away. Parent refused to allow Child to attend any
school other than Middle School 1 despite the fact that Middle School 1 was not within Child’s
attendance zone. School Board granted an administrative waiver for Child to attend Middle School
1. School Board was not responsible for changing Child’s school assignment. Child’s transfer
was an administrative transfer handled outside of the IEP process. Child’s assignmentto  home
school was based on  residential address just as it was for students without exceptionalities.

Issue Two: Whether School Board denied Child Transportation to Middle School 1

The second issue under the first prong of Rowley is whether School Board denied Child
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transportation to Middle School 1. Although this issue was alleged in Parent’s due process
complaint, there was no evidence presented by Parent at the hearing to prove that School Board
denied Child transportation. Director of Special Education sent an email to Parent advising her
that her Child received an administrative approval to attend Middle School 1 and that there was
bus transportation to Middle School 1. Parent testified that she did not want her children to ride
the bus to school because of the time and the long ride associated with the bus pick up. Parent
chose not to take advantage of the bus transportation. There was no evidence that School Board
denied Child transportation.

Issue Three: Whether School Board failed to conduct a comprehensive reevaluation of Child

The third issue that falls under the first prong of Rowley is whether School Board failed to
conduct a comprehensive evaluation. Parent signed consent for a reevaluation of Child on October
3, 2019. The reevaluation was disseminated to the IEP team at the December 4, 2019, IEP meeting.
The reevaluation contained an educational and a psychological component. Parent did not execute
a medical consent to allow the school/evaluator to obtain Child’s current medical documentation.
The reevaluation was sufficiently comprehensive to identify all of Child’s special education needs
and related services.'** Parent did not produce any evidence to show the revaluation was not
comprehensive, that it did not include certain information, or that it violated IDEA. Parent did not
prove there was any violation related to the reevaluation.

Issue Four: Whether School Board failed to allow Parent to participate in the December 4, 2019,
IEP

The fourth issue under the first prong of Rowley is whether School Board failed to allow
Parent to participate in the December 4, 2019, IEP meeting. The IEP Team shall include: one or

both parents of the student; not less than one regular education teacher (if the student is, or may

114 AA v. Northside Indep. Sch. Dist., 951 F.3d at 684, citing 34 C.F.R. § 300.304 (c) (6).
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be, participating in the regular education environment); not less than one special education teacher
of the student; an officially designated representative of the public agency; an individual who can
interpret the instructional implications of evaluation results; at the discretion of the parent or the
agency, other individuals who have knowledge or special expertise regarding the student,
including related service personnel as appropriate, and whenever appropriate, the student with a
disability.1°

Each public agency shall take steps to ensure that one or both of the parents of the student
with a disability are present at each IEP team meeting or are afforded the opportunity to participate
including:

1. Notifying parents of the meeting early enough to ensure that they will

have an opportunity to attend; and
2. Scheduling the meeting at a mutually agreed upon time and place.

116

School Board provided Parent with prior notice of the IEP meeting. The prior written
notice was sent to Parent on November 7, 2019, informing her of the December 4, 2019, IEP
meeting. Parent was not present at the meeting. Parent did not provide any documentary evidence
demonstrating that she informed the School that the date and time of the IEP meeting was
inconvenient. Parent Advocate provided uncorroborated testimony that she informed Middle
School 1 that she was unavailable to participate in the December 4, 2019, IEP meeting.

The IEP team proceeded with the meeting as scheduled. A meeting may be conducted
without a parent in attendance. The public agency shall keep a record of its attempts to arrange a
117

mutually agreed upon time and place, such as:

1. Detailed records of telephone calls made or attempted and the results of

U5 | AC 28:XLIINL321.A.
16 | AC 28:XLIINL322.A.1.2.
U AC 28:XLI111.322.D.1.2.3.
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those calls;

2. Copies of correspondence sent to the parents and any responses
received; and

3. Detailed records of visits made to the parent’s home or place of
employment and the results of those visits.

On the day of the IEP meeting, Assistant Principal contacted Parent through her counsel of
record to ascertain whether Parent would participate in the meeting. Parent Advocate contacted
Assistant Principal and left a voice mail message. When Assistant Principal returned the call,
Parent Advocate did not answer. Evaluation Coordinator documented the Parent contact on the
day of the meeting. Parent did not provide any evidence to demonstrate that Middle School 1
failed to provide notice of the IEP meeting or that it failed to ensure Parent participation in the
meeting. The tribunal did not give any weight to Parent Advocate testimony that she advised
Middle School 1 that she would be unable to participate in the IEP meeting. There was no
documentary evidence to corroborate her testimony. Additionally, IDEA does not require any
particular procedure for ensuring non-attorney Parent Advocate attendance or documenting her

non-attendance.

Issue Five: Whether School Board failed to communicate directly/indirectly with Parent

The fifth and final issue under the first prong of Rowley is whether School Board failed to
communicate directly/indirectly with Parent. Parent alleged that the staff of Middle School 1 failed
to communicate with Parent Advocate. The January 25, 2019, IEP specifically stated that all
communication with Parent must be sent through Parent’s counsel. The evidence demonstrated
that some communication was sent directly to Parent and some communication was sent to
Parent’s attorney by School Board’s attorney. School Board attorney informed Parent’s attorney
that  would send information to her and she, in-turn could send the information to Parent

Advocate. The evidence demonstrated that Middle School 1 communicated with Parent at times
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directly and at other times through Parent’s counsel as instructed in the January 25, 2019, IEP.
Parent did not present any law or authority to show that Middle School 1 was obligated to speak
directly to the non-attorney Parent Advocate.

2. Is the individualized education program developed through the Act’s procedures
reasonably calculated to enable Child to receive educational benefit?

The IEP was reasonably calculated to enable Child to receive educational benefit. The
second prong of the Rowley inquiry requires a determination of whether the IEP developed through
the Act’s procedures is reasonably calculated to enable the child to receive an educational
benefit.1*® This second prong of the Rowley inquiry was expanded upon in Endrew F. ex rel.
Joseph F. v. Douglas County School District RE-1, which found that IDEA requires an educational
program reasonably calculated to enable a child to make progress (as opposed to “benefit”)
appropriate in light of the child’s circumstances.'!® Parent alleged that the IEP developed through
the Act’s procedures was not reasonably calculated to enable Child to make progress.

In determining whether the second prong of the Rowley test has been satisfied, the United
States Fifth Circuit Court of Appeals in Cypress-Fairbanks Independent School District v. Michael
F.120 gstablished a four-factor test, which is a hybrid of IDEA’s procedural requirements and its
substantive requirements.

The four factors are: 1) is the program individualized on the basis of the student’s
assessment and performance; 2) is the program administered in the least restrictive environment;
3) are the services provided in a coordinated and collaborative manner by the key “stakeholders;”

and 4) are positive academic and non-academic benefits demonstrated? The Fifth Circuit has

118 Rowley, 458 U.S., at 2006-07; see also Endrew F. ex rel. Joseph F. v. Douglas County School District RE-1, 580
U.S., 137 S. Ct. 988 (2017), expanding the Rowley inquiry finding that IDEA requires an educational program
reasonably calculated to enable a child to make progress appropriate in light of the child’s circumstances.

119 .S, 137 S. Ct. 988, 1001 (2007).

120 Cypress-Fairbanks Indep. Sch. Dist. v. Michael F., 118 F.3d 245, 253 (5th Cir. 1997).
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treated the factors “as indicators of when an IEP meets the requirements of IDEA,” and has not
specified how these factors should be weighed.'?* The tribunal will address these factors in light
of the remaining issue of whether the December 4, 2019, IEP provided FAPE to Child. The
allegations surrounding the issue deal with the first and fourth factors of Cypress-Fairbanks.
Therefore, Parent’s remaining issue will be analyzed under factors one and four.

Cypress-Fairbanks Factor One

Parent raised the issue that the December 4, 2019, IEP was not individualized on the basis
of the child’s assessment and performance because Parent did not participate in the IEP meeting,
the reevaluation was not comprehensive, and the IEP team did not include a behavioral
intervention plan to address Child’s behavior. Parent’s argument regarding her participation in the
IEP meeting was addressed above.

Although, Parent’s argument regarding the reevaluation was addressed above, the
undersigned reiterates that the reevaluation specifically and sufficiently identified all of Child’s
special education needs and related services. The reevaluation contained a psychological and
educational component. The December 4, 2019, IEP was based on Child’s reevaluation,
specific needs, and functional level. The December 4, 2019, IEP was individualized and
specifically designed for Child pursuant to the reevaluation.

Parent urged that the IEP was not individualized because the IEP team did not include a
behavioral intervention plan to address Child’s behavior. IDEA does not require an IEP to have a
specific goal with regard to behavior.*?> Additionally, there is no provision in IDEA requiring a

behavioral intervention plan to be included in the IEP. The IEP team must only consider strategies,

121 See Richardson Indep. Sch. Dist. v. Michael Z., 580 F.3d 286, 293 (5th Cir.2009) and Cypress-Fairbanks Indep.
Sch. Dist. v. Michael F., 118 F.3d 245 (5th Cir. 1997). See also Klein Indep. Sch. Dist. v. Hovem, 690 F.3d 390, 396
(5th Cir. 2012), cert. denied, 133 S. Ct. 1600 (2013).

122 | athrop R-I1 School District v. Gray 611 F.3d 419, 54 IDELR 276, (8™ Cir. 2010).
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including positive behavioral interventions, and supports to address the behavior in circumstances
where a child’s behavior at school is negatively affecting Child’s educational performance or
affecting other children in the classroom.'?® The IEP team addressed Child’s behavior at the
December 4, 2019, meeting and the team put in place PBIS strategies in an effort to deter the
undesirable behavior, which included visual/verbal prompts to on task behavior, role play of
appropriate behavior, and positive behavior supports. The IEP adequately addressed Child’s
behavior.

An IEP shall contain in part, the following:

1. A statement of the student’s present levels of academic achievement,
and functional performance, including:
a. How the student’s disability affects the student’s involvement
and progress in the general education curriculum.
2. A statement of measurable annual goals, including academic and
functional goals designed to:
a. Meet the student’s needs that result from the student’s disability
to enable the student to make progress in the general education
curriculum.

The December 4, 2019, IEP provided instructional plans for support in three areas:
mathematics calculation, written expression, and reading comprehension. Child’s level of
academic achievement and functional performance was listed for the three content areas as
required. Additionally, the December 4, 2019, IEP contained measurable goals, objectives, present
level of academic achievement and functional performance in the three content areas as required.

Parent urged that the content area of reading fluency should not have been omitted from
the December 4, 2019, IEP. The IEP team stated in the December 4, 2019, IEP that according to

testing and Child’s reevaluation, Child showed strength in the area of reading fluency. School

Board is ultimately responsible for ensuring the IEP includes the services that the Child needs in

123 |q.
124 AC 28:XLIIN1.320.A.1.a.2.a.
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order to receive FAPE. Therefore, the IEP team determined that the reading fluency instructional
plan was not needed because Child demonstrated strength in this area as noted in ~ most recent
reevaluation. The December 4, 2019, IEP was individualized and based on Child’s reevaluation,
and  academic achievement and performance.

Cypress-Fairbanks Factor Four

In Houston Independent School District v. V.P. ex rel. Juan P.,'?® the Fifth Circuit
described this fourth prong as “[p]erhaps one of the most critical factors.”*?® The factor seeks to
determine “whether the student was obtaining benefits from the IEP.”*?" The educational benefit
“cannot be a mere modicum or de minimus; rather, an IEP must be likely to produce progress, not
regression or trivial educational advancement.”*?® Child’s teachers and IEP team members
determined that Child’s absences affected progress. Child’s December 4, 2019, IEP was
reasonably calculated to provide educational benefit because the IEP was based on Child’s
reevaluation,  specific needs, and  functional level.

In Endrew F.,*?° the Supreme Court stated that “to meet its substantive obligation under
IDEA, a school must offer an IEP reasonably calculated to enable a child to make progress
appropriate in light of the Child’s circumstances.”**® The adequacy of a given IEP turns on the
unique circumstances of the child for whom it was created.*3! According to Child’s reevaluation,

circumstances included below average academic achievement in basic reading skills, listening
comprehension, and written expression. circumstances also included weaknesses in reading

comprehension, mathematics calculation, and mathematics problems solving. The December 4,

125 582 F. 3d 576 (5th Cir. 2009).

126 |d, at 588.

127 1d. (citing Michael F., 118 F. 3d at 252).

128 Richardson Indep. Sch. Dist. v. Michael Z, 580 F. 3d 286, 292 (5th Cir. 2009) (citing Michael F., 118 F. 3d at 248).
129 Endrew F. ex rel. Joseph F. v. Douglas County School District RE-1, 580 U.S._, 137 S. Ct. 988 (2017).

130 |d

131 Id
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2019, IEP was specifically designed to address Child’s unique circumstances in that it contained
measureable academic/functional goals in below average areas of mathematics calculation,
written expression, and reading comprehension.

The IEP also addressed Child’s weaknesses through the provision of classroom
accommodations, which included human reader, digital books, audio recorded books, Kurzweil,
computer/word processor, and graphic pictorial mode materials. Child’s December 4, 2019, IEP
was adequate and reasonably calculated to enable Child to make progress appropriate in light of

circumstances.
Conclusion
Parent failed to prove that School Board denied Child FAPE. Child’s December 4, 2019,
IEP together with the accommodations, supports, and services were specifically designed to meet
specific needs. School Board complied with the procedural requirements of law in its
development of Child’s December 4, 2019, IEP and Child’s IEP was appropriately designed and
implemented so as to be reasonably calculated to allow Child to make appropriate progress in light
of Child’s circumstances. Parent is not entitled to any of the request remedies.
ORDER

IT IS ORDERED that Parent’s January 29, 2020, due process complaint alleging School
Board denied Child a free appropriate public education is DISMISSED and Parent’s requested
remedies are DENIED.

Rendered and signed on October 13, 2020, in Baton Rouge, Louisiana.

Tameka Johnson

NOTICE OF TRANSMISSION OF DECISION OR ORDER Administrative Law Judge

I certify that on

Wednesday, October 14, 2020 , I have sent a copy of

this decision/order to all parties of this matter.
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REVIEW RIGHTS

This decision exhausts your administrative remedies. If you are dissatisfied with this
ruling, you may have the right to seek a rehearing or reconsideration of this decision or order,
subject to the grounds for and time limitations provided in Louisiana Revised Statute 49:959 and
Louisiana Code of Civil Procedure article 5059. To determine your review rights, you should act
promptly and seek legal advice.

To request a rehearing or reconsideration, please send it to one of the addresses indicated
below:

EMAIL documents to: MAIL documents to:
IDEAprocessing@adminlaw.state.la.us DAL — OAL Section
ATTN: IDEA Section Deputy Clerk
FAX documents to: P. O. Box 44033
OAL Section Deputy Clerk Baton Rouge, LA 70804-4033

(225) 219-9820
If you do not request a rehearing of your decision or your rehearing request is denied, you

have the right to seek judicial review in accordance with La. R.S. 49:964 and La. C.C.P. art 5059.
To determine your review rights, you should act promptly and seek legal advice.
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APPENDIX OF TERMS

Parent

Child

Middle School 1

Middle School 2

Middle School 3

Middle School Pre-engineer Academy
School Board

Director of Exceptional Student Services
Parent Advocate

AT Support

School Principal, Middle School 2
Assistant Principal, Middle School 1
Educational Diagnostician

Qualified Social Worker

ELA General Education Teacher
Attendance Clerk, Middle School 1
Title 1 Prevention Facilitator

Math General Education Teacher
Instructional Support Specialist
Exceptional Student Services Teacher

Superintendant of School Board

(Mother)

Glasgow Middle School

Park Forest Middle School

Southeast Middle School

Scotlandville Middle School

East Baton Rouge Parish School Board
Elizabeth Chapman

Warren Drake
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STATE OF LOUISIANA

DIVISION OF ADMINISTRATIVE LAW
SCHOOL BOARD DOCKET NO. 2020-5640-DOE-IDEA
IN THE MATTER OF

*
*
*
*

PARENT ON BEHALF OF CHILD * AGENCY LOG NO. 90-H-19
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DECISION AND ORDER

Parent, on behalf of Child, filed a request for a due process hearing alleging that School
Board violated the Individuals with Disabilities Education Act (IDEA) by denying Child a free,
appropriate, and public education (FAPE) by not identifying Child’s education exceptionality as
autism and Child’s needs for occupational therapy. Parent did not prove that School Board denied
Child FAPE because School Board met its Child Find obligations when it completed the January
31, 2020, re-evaluation.

JURISDICTIONAL AUTHORITY

This adjudication is conducted in accordance with IDEA, 20 U.S.C. 8§ 1400, et seq. and 34
C.F.R. 8300 et seq.; La. R.S. 17:1941, et seq.; Louisiana Bulletin 1508, Louisiana Administrative
Code (LAC) 28:Cl; Louisiana Bulletin 1706, Regulations for Implementation of the Children with
Exceptionalities Act, LAC 28:XLIII; Louisiana Bulletin 1530, IEP Handbook for Students with
Exceptionalities, LAC 28:XCVII, and the Division of Administrative Law’s enabling legislation,
La. R.S. 49:991, et seq.

APPEARANCES

A hearing was conducted August 3, 2020, August 4, 2020, and August 5, 2020, in Baton
Rouge, Louisiana, before Administrative Law Judge Esther Redmann. Appearing at the hearing

were Parent as a self-represented litigant on behalf of Child; School Board, through its counsel of





record Wayne T. Stewart; and School Board’s Representative/Director of Special Education
Services, E.C.!

STATEMENT OF THE CASE

On May 29, 2020, Parent filed a due process hearing request with the Louisiana
Department of Education (LDOE). Parent alleged that School Board denied Child FAPE as
required by IDEA. The majority of Parent’s allegations were excluded because either the tribunal
does not have the statutory authority to adjudicate the subject matter of the claims, or the claims
were prescribed.?

The excluded claims consisted of Parent’s allegations that School Board denied FAPE by:
failing to identify Child’s special education exceptionality as autism after conducting Child’s
initial evaluation completed December 2, 2015, and Child’s reevaluation completed November 20,
2017; formulating and implementing Individualized Education Plans (IEPs) that were flawed
because they were based on the 2015 initial evaluation and 2017 reevaluation that did not identify
Child with the exceptionality of autism; misleading Parent regarding Child’s 2017 reevaluation;
misleading Parent regarding Child’s progression and progressing Child to successive grade levels
in violation of Bulletin 1566, Pupil Progression Policies and Procedures; and violating Child’s
rights under Section 504 of the Rehabilitation Act, the Freedom of Information Act, and the
Louisiana Public Relations Act/ Louisiana’s Sunshine Law.

The issue that remained within the scope of the tribunal’s statutorily authorized IDEA
subject matter jurisdiction and Louisiana’s one-year prescriptive period was Parent’s claim that

School Board denied FAPE by not identifying Child’s exceptionality as autism and Child’s need

To maintain confidentiality and privacy, all identifying names that could possibly be used to identify the Child are
redacted and have been placed in the attached legend. See: 20 U.S.C. 1232g, 34 C.F.R. 300.32, and 34 C.F.R. 99.3.
2 The tribunal upheld its ruling on prescription and subject matter jurisdiction during the hearing by sustaining
objections of School Board where Parent reasserted the issues.





for occupational therapy in the reevaluation completed January 31, 2020.% Parent’s proposed
remedy was that School Board pay for Child’s education until he turns 18 or graduates, including
the costs of two years at the Monarch Center for Autism until Child reaches the educational level
of  age and grade; payment for an in-home person to assist with Child’s daily needs as an autistic
child; and payment of $414,000, which included compensation for pain and suffering, five years
of federal special education funding owed because School Board failed to give Child FAPE; and
compensation for Child to receive Applied Behavioral Analysis Therapy.

School Board contended that FAPE was provided to Child based on the January 31, 2020,
evaluation that properly identified Child’s exceptionality as Other Health Impairment in
accordance with Bulletin 1508, because School Board was required to screen and test for all IDEA
education exceptionalities and not a particular medically diagnosed disability. School Board
asserted that the January 31, 2020, reevaluation included testing for autism, but Child’s test results
did not satisfy all of the requirements to have the education exceptionality of autism. School Board
maintained that the recommendations for Child’s educational needs and services based on the
January 31, 2020, reevaluation would be the same even if it determined Child’s exceptionality was
autism. School Board maintained that Parent’s preferences or private medical diagnoses do not
dictate special educational eligibility.

Parent’s Exhibits labeled P-3A, P-6, P-8, P-9, P-10 (pp. 1-8, and 10-13), P-16, P-19 (p. 77),

3 Because Child was withdrawn from School Board on October 10, 2019, and enrolled in a private school when the
reevaluation was completed on January 31, 2020, a resulting IEP was not formulated by School Board; therefore, there
was no IEP to challenge within the prescriptive period and subject matter jurisdiction of the tribunal. Additionally, a
parent’s challenge to a reevaluation is to request an Independent Educational Evaluation (IEE) paid by a school district,
see LAC 28:Cl.1101. There was no evidence that Parent requested an IEE. Finally, Parent raised for the first time on
the final day of the hearing that School Board untimely conducted the January 31, 2020, reevaluation. The claim was
excluded because a party cannot raise a new claim at the IDEA due process hearing; see 20 U.S.C. § 1415 (f) (3) (B);
34 C.F.R. §300.511 (d); See D.L. exrel. J.L. & A.L. v. Deer Creek Indep. Sch. Dist., No. 16-20673, 695 F. App’x 733
(5™ Cir. 2017). However, as is addressed below, the evidence shows School Board met the procedural requirements
for conducting the reevaluation completed on January 31, 2020.





P-20 (p. 60, the last data entry line only, and p. 67), P-21 (pp. 2,3, and 4), P-27 (pp. 12, 14, 16, 19,
20, 25, 31, 35 and 53), P-40, P-45, P-46, P-50, PSA-2, and PSA-7 (at 34:22-38:25 only) were
admitted into evidence.* School Board’s exhibits labeled SB-2 (with addendum, p. 24); SB-4, SB-
6, SB-8, SB-9, SB-10, SB-12, SB-13, SB-15, SB-16 (p. 1 only), SB-17, SB-19, SB-20, SB-21, and
SB-22 (pp. 1-4) were admitted into evidence.

Parent elicited testimony from the following School Board personnel: Assistant Principal;
Psychologist; School’s Contracted Psychologist; Exceptional Student Services (ESS) Teacher;
Occupational Therapist; Speech/Language Pathologist; and Director of ESS. School Board rested
its case on the testimony obtained through direct and cross-examination of the witness called by
Parent and on the exhibits admitted into evidence. At the conclusion of the hearing, both sides
requested to file post-hearing briefs that would incorporate their respective closing statements once
the transcript was finalized. On September 11, 2020, the transcript was completed. By September
22,2020, both parties filed post-hearing memorandum. On September 22, 2020, the record closed
and the matter was submitted for decision.

FINDINGS OF FACT

School Board is the Local Education Agency that has the responsibility of providing Child
with FAPE. Child is 11 years old. Child has attended schools under the jurisdiction of School
Board until October 10, 2019. Within the prescriptive period, Child was a student at School as a
fifth grader from August 9, 2019, until October 10, 2019.°

School Board initially identified Child in 2015 as having the education exceptionality of

Other Health Impairment under the criteria of the Louisiana Board of Elementary and Secondary

4 Portions of Parent’s evidence related to claims outside the scope of the tribunal’s subject matter jurisdiction or the
one-year prescriptive period, but were admitted for historical purposes.
® SB-12 and SB-14.





Education (BESE) Bulletin 1508.6 Child had medical diagnoses of Epilepsy (Petit Mal Seizure),
Encopresis, and Attention Deficit Hyperactivity Disorder.” Child received special education for
reading and math, speech and language pathology services, school health services, assistive
technology services, and school counseling services.® Child had a behavioral support plan.® Child
was in the regular education classes for Science, Social Studies, Physical Education, Art and
Music.

In April 2019, Parent informed Child’s ESS Teacher that he wanted Child reevaluated for
autism and occupational therapy; Child’s ESS Teacher submitted Parent’s request to School
Board’s Pupil Appraisal Services and contacted members of the IEP team and the multidisciplinary
team.

On September 25, 2019, School Board conducted two meetings with Parent to address
Parent’s educational concerns for Child.*?> The meetings were held between Parent and School’s
Principal; Behavior Specialist, ESS Teacher; Assistant Principal; Pupil Appraisal Services
Supervisor; Occupational Therapist; Speech/Language Pathologist; and Disciplinarian.*®

Parent expressed concerns for Child’s academic deficits, an inability to meet grade level
standards, writing deficits, and behavioral concerns.’* Parent reiterated his request for School

Board to reevaluate Child for occupational therapy services and for autism, and to reconvene the

6 SB-2; Initial evaluation was in 2015; a subsequent reevaluation was conducted in 2017; both identified Child as
having the exceptionality of Other Heath Impairment.

7 SB-2; SB-4; and P-6.

8 SB-2; SB-4; and P-6.

° SB-2; SB-4; SB-6; P-6.

10 SB-2; SB-4; SB-6; P-6; Testimony of ESS Teacher, Tr. Day 2, p.305, |. 24 -5, p. 306, |. 4.

11 p-50; testimony of ESS Teacher, Tr. Day 2, p. 291, . 4-7; p. 294, 1. 19; p. 289, I. 3-7. ESS Teacher could not define
the date in the “spring of 2019,” but stated it was later than February 2019; Tr. Day 2, p. 294, I. 1-19; however, the
Language/Pathologist referred to the date as mid-April 2019, when the IEP team reconvened. Tr. Day 3, p. 361, |. 21-
23.

12 SB-15; testimony of Vice Principal, Tr. Day 1,237, . 2-25; p. 238, | 1-25; ESS Teacher, Tr. Day 2,p. 309. I. 23.

13 SB-15; testimony of ESS Teacher, Tr. Day 2, p. 305, I. 10-25, p. 306, I. 1-6.

14 SB-15; testimony of ESS Teacher, Tr. Day 2, p. 362, I. 3-9.





IEP team to access goals.'® Parent stated he would also seek outside counseling for Child.®

During the September 25, 2019, meeting, Parent requested Child return to the first grade
because  was not performing at the age/grade level of  classmates.” Vice Principal explained
to Parent that based on Child’s age,  could not be placed in a first grade class and would remain
in middle school.® Child’s ESS Teacher confirmed she initiated the process for approval of
Parent’s request for a reevaluation; she explained the process takes much longer than reconvening
an IEP team, because it involves the coordination of a multidisciplinary team; she discussed that
she began the process by discussing components of the reevaluation with members of the
multidisciplinary team.*® School Board’s Speech/Language Pathologist discussed with Parent her
observations that Child had exhibited extreme anxiety that inhibited  ability to communicate;
she observed Child having extreme difficulty expressing 20

Following the September 25, 2019, meetings, School Board agreed to collect data,
reconvene a meeting of Child’s IEP team to reassess components of Child’s IEP, both for regular
and special education, and proceed with the reevaluation.?* School Board was already in the
process of revamping Child’s behavioral plan.??

On October 1, 2019, School Board provided written notification to Parent that a full and

independent reevaluation was approved.?®> On October 1, 2019, School Board obtained Parent’s

written consent to reevaluate Child.?* On October 11, 2019, the Child’s IEP team and members

15 SB-15; testimony of ESS teacher, Tr. Day 3, p. 293, I. 4-6.

16 SB-15.

17 p-50; testimony of Vice Principal, Tr. Day 1, p. 116, |. 12-22.

18 p-46; testimony of Vice Principal, Tr. Day 1, p. 116, |. 12-22.

19 P-50; Testimony of ESS Teacher, Tr. Day 2, p. 289, . 12-13; p. 291, |. 4-7; p. 292, |. 5-14; p. 293, |. 16-21.
20 Testimony of Speech/Language Pathologist, Tr. Day 3, p. 363, |. 3-5.

21 SB-15.

22 Testimony of ESS Teacher, Tr. Day 2, p. 293, I. 17-21.

23 SB-8; testimony of ESS Teacher, Tr. Day 2, p. 138, I. 23-25, p. 139, I. 1-5
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of the multidisciplinary team were scheduled to reconvene a meeting to reassess goals, schedule
assessments, and complete the revamping of the behavior plan.?®> On October 10, 2019, Parent
withdrew Child from School Board.?® Parent unilaterally enrolled Child in a private school
without notification that Parent intended for School Board to pay the private school tuition costs.

On December 17, 2019, Director of ESS and Pupil Appraisal Supervisor met with Parent
and discussed the reevaluation of Child. 2" The Director of ESS explained to Parent that although
Child was attending a private school, School Board had the duty to continue the reevaluation
process.?® The Director of ESS explained to Parent that while Child may have medical diagnoses,

eligibility for special education services is determined by conducting tests to determine

unique educational needs under the criteria of Bulletin 1508.2°

The evaluators wanted to review Child’s medical records because they are not physicians
and the information would have assisted in their performance of a complete comprehensive
assessment.*®  Parent did not allow the inclusion of medical information; therefore, the
reevaluation did not include Child’s medical diagnosis of autism made by Child’s physician during

the summer of 2019.3! Parent did not allow School Board to include a psychosocial assessment

% Testimony of Director of ESS, Tr. Day 3, p. 150, |. 14; testimony of ESS Teacher Tr. Day 2, p. 292, |. 5-14.

% p-10; SB-14. The school record also contained a withdrawal date of October 16, 2019; ESS teacher testified that
the latter date would be the date School cleared Child as having no outstanding fees such as library fees. Tr. Day 2,
p. 248, I. 3-5.

27 Testimony of Director of ESS, Tr. Day 3, p. 322, |. 12-16. The initial purpose of the meeting was to obtain Parent’s
signature as required by the Louisiana Department of Education (LDOE) to document that a resolution meeting
occurred in connection with a state complaint Parent filed with LDOE, and a discussion of completing the reevaluation
ensued. See SB-17 and SB-20; PSA-7; testimony of Director of ESS. Tr. Day 3, p. 362, | 10-16.

8 PSA-7.

2 Testimony of Director of ESS, Tr. Day 3, p. 11, I. 1-5.

30 Testimony of School’s Contract Psychologist, Tr. Day 1, p. 301, I. 1-25, p. 302, I. 1-25.

31 SB-4; P-6. Parent did not provide the report of Child’s physician for the reevaluation or at the September 25, 2019,
meeting. Child’s physician also rendered a report that included a medical diagnosis and a recommendation for an
educational placement that could not have been included in the reevaluation because it was rendered in June 2020,
after Parent filed the request for a due process hearing. Contract School Psychologist testified to the differences
between clinical, medical testing for a disability and school evaluations for identification of an educational
exceptionality, and stated she did not clinically assess Child to opine on Child’s physician’s educational
recommendations. Testimony of Contract School Psychologist, Tr. Day 1, p. 265, I. 1-25, p. 266, . 1-3, p. 287, I. 22-
25, p. 288, I. 1-5, p. 273, 1 19-25, p. 274, 1 1-5; School Psychologist, Tr. Day 2, p. 100, I. 21-24.





of Child or a parental interview, which prevented School Board from completing a full assessment
for the exceptionality of emotional disturbance.

School Board conducted a global reevaluation performed by a multidisciplinary team.*?
The reevaluation included a review of data; a review of prior interventions; reviews of present
levels of functioning in relationship to the general education curriculum; systematic student
observations; and a range of testing.3*

A review of data revealed that Child’s most noted difficulties were behavior, speech, and
gait.3® Child mastered the skills encompassed in Child’s IEP, but at times refused to perform the
tasks.®® A review of educational data regarding Child’s enrollment at School Board within the
prescriptive period (August 8, 2019, through October 10, 2019) showed Child was making
sufficient progress by meeting IEP goals that were commensurate with cognitive and
intellectual level, while performing on average at a first grade level.*” Child was receiving speech
therapy weekly. Child was receiving computer-assistive technology, but Parent did not want Child
to rely on technological assistance and instead requested Child use traditional paper and pen.3®

The evaluators identified that despite School Board’s implementation of a researched-

based behavioral plan, Child continued to exhibit behavioral problems that sporadically disrupted

32 p-g; SB-4; Testimony of School Psychologist, Tr. Day 2, p. 100, I. 3-6.

3 SB-4; P-6. The multidisciplinary team consisted of certified specialists including the Educational
Diagnostician/Education Coordinator; School Psychologist; Contracted School Psychologist; Social Worker;
Speech/Language Pathologist; Occupational Therapist; Assistive Technology Specialist; Adapted Physical Education
Specialist; Principal; and Teacher at Child’s Private School. Testimony of School Psychologist, Tr. Day 2, p. 69, I.
3-13.

34 See SB-4, equivalent at P-6 without Parent additional highlighting, containing 38 pages of a multitude of testing
data.

35 Testimony of School Contracted Psychologist, Tr. Day 1, p. 259, |. 1-24, and p. 261, |. 7-14.

36 SB-9; ESS Teacher Tr. Day 3, p. 13, | 19.

37 SB-9; testimony of School Contracted Psychologist, Tr. Day 2, p. 10, . 22-25, p. 11, | 1-2, p. 13, |. 22-25, p. 14, I.
1-20, p. 332, I. 8-24, p. 334, I. 13-23; testimony of Vice Principal, Tr. Day 1, p. 101, I. 18-22, p. 102, I. 2-4; testimony
of ESS Teacher, Tr. Day 3, p. 13, I. 13 -14; p. 140, 1. 21-25; p. 141, I. 1-25.

38 p-6; SB-4.





the class, by becoming loud, non-compliant, and physically aggressive.*® The multidisciplinary
team identified that Child had not responded sufficiently to the research-based behavioral
interventions, and therefore required formal diagnostic assessments.*® Parent requested the
reevaluation be completed without the inclusion of a psychosocial assessment or a related parental
interview.*!

The range of testing included an educational assessment; psychological assessments of
cognitive and behavioral functioning regarding autism, emotional disturbance, and ADHD; and
assessments for special services including adaptive physical education, assistive technology,
speech therapy, and occupational therapy assessments.*?

The evaluators conducted an educational assessment utilizing the Woodcock-Johnson 1V
(WJ-1V) to measure achievement skills in reading, mathematics, written expression, oral
expression, and listening comprehension.*® Child appeared emotional and distracted throughout
the assessment, was unable to focus, attempted to throw a pencil at the examiner twice, and struck
the examiner in the arm. The assessment was broken into smaller sessions and increments to
provide Child breaks and reduce the workload. Child scored in the low range for oral expression
and below grade level in all areas. Child scored at the equivalent of the kindergarten level in
listening comprehension, math problem solving, and written expression; at the first grade level in
basic reading skills, reading comprehension, reading fluency, and math calculation skills; and at
the second grade level in oral expression.**

Cognitive/Behavior Assessments for Autism. Psychological assessments of cognition and

3 SB-4; SB-10.
4 SB-4; P-6.
4 SB-4. P-6.
42 SB-4; P-6.
43 p_6; SB-4.
4 p_6; SB-4.





behavioral functioning for the educational exceptionality of autism were performed.”® The
assessment included an intellectual assessment, student observations, Teacher and Parent
interviews, and a behavioral assessment.

Child’s Teacher (at ~ present private school) reported concerns for Child in the areas of
expressive communication, off-task behaviors, and aggressive behaviors.*¢ Child’s Teacher at
Private School reported that Child was on a behavior plan but exhibited aggressive acts of throwing

body to the floor, throwing objects, hitting, and spitting. Parental concerns included low
academic achievement, not being challenged, an inability to fully express , and lack of
focus. Two separate observation sessions of Child in the private school setting revealed Child
displayed a high level of disruptive behavior, was verbally refusing to complete work, and had
out-of-seat behaviors.

School’s Contracted Psychologist*’ conducted the Reynolds Intellectual Assessment
Scales 2 (RIAS-2) test of intelligence.*® Child scored significantly below average in comparison
to same age peers.*® Based on Child’s below average cognitive levels,  educational achievement
and developed goals would not be the same as  age/grade level peers.*

A behavioral assessment was also performed using the Behavior Assessment System for

Children, Second Edition (BASC-3) to measure levels of behavioral, emotional, and social

4 SB-4; P-6; testimony of School Psychologist, Tr. Day 2, p. 69, I. 3-13, |. 23; testimony of School Contract
Psychologist, Tr. Day 1, p.298, I. 6-25; p. 299, I. 1-8.

46 p-6; SB-4.

47 In addition to having School’s Psychologist participate in the reevaluation, School Board used an independent
psychologist referred to as the School’s Contracted Psychologist. School’s Contracted Psychologist holds a doctoral-
degree, is a licensed Psychologist, nationally certified school psychologist, and board certified in Adaptive Behavior
Analysis Therapy at the doctoral level. While she performs clinical assessments for medical diagnoses, her role on
the evaluation team was to perform behavioral, cognitive, and intelligence testing of Child for education purposes
using the criteria of Bulletin 1508, which differs significantly from clinical testing. Testimony of School Psychologist,
Tr. Day 2, p. 8, I. 12-25; p. 9, I. 19-21; Tr. Day 1, p. 265, I. 1-25; p. 266, I. 1-3; p. 287, I. 22-25; and p. 288, 1. 1-5.

48 SB-4; P-6; testimony of School Contracted Psychologist, Tr. Day 1, p. 269, . 16-23.

49 1d.

%0 Testimony of School Contracted Psychologist, Day 1, Tr. p. 320, I. 1-9, p. 332, I. 8-24.
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competencies relative to children of equivalent age and gender.®® Child scored at risk for
depression and adaptability. Child scored clinically significant for atypical behaviors, attention
deficits, withdrawal, conduct problems, and functional communication. Parent and Teacher scored
Child differently in other domains: Parent scored Child as at risk in hyperactivity, while Teacher
scored Child at risk in the categories of anxiety, internalizing problems, school problems,
leadership, and study skills.

The evaluators assessed Child using the School Companion Sensory Profile 2 to test
Child’s responses to daily sensory experiences in the classroom. Based on the data obtained, a
review of Child’s educational scores, and clinical judgment, the evaluators determined that Child’s
sensory experiences were more related to academic functioning level than due to sensory
processing difficulties.>?

Child was evaluated through the Autism Spectrum Rating Scales (ASRS) applicable for
students between the ages of 6-18.°* The ASRS consists of a 71-item scale designed to
differentiate children with Autism Spectrum Disorder (ASD) from those in the general population
and from those with other clinical disorders. The ASRS included ratings provided by both Parent
and Teacher at Private School. Parent rated Child significantly higher on displaying characteristics
of ASD than Child’s Private School Teacher. Both Parent and Private School Teacher rated Child
as engaging in behaviors characteristically similar to a child diagnosed with ASD, including
atypical language, behavioral rigidity, attention, sensory sensitivity, and self-regulation.

The evaluators identified that while Child had these coexisting conditions exhibited by

children with autism, the conditions were not specific to autism and were conditions present under

51 p_6; SB-4.
52 p-6; SB-4; p. 23 of 38.
3 p-6; SB-4.
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many of the other educational exceptionalities.>* The multidisciplinary panel of evaluators
identified that while Child’s ASRS indicated elevated levels of characteristics associated with
ASD, a holistic review of the data collected throughout the multiple assessments showed Child’s
need for special education did not meet IDEA eligibility criteria for the exceptionality of autism.®

ADHD/Emotional Disturbance. School Psychologist®® also assessed Child for behavioral
concerns associated with ADHD and the educational exceptionality of emotional disturbance.®’
School Psychologist noted Child had strengths in the areas of awareness of behavior, ability to be
redirected, general awareness, and reflecting abilities.>® School Psychologist noted that Child had
severe behavioral concerns, including an inability to control emotions, exhibiting violence, and
becoming frustrated.>® Child was easily distracted in the classroom, but was able to be
redirected.®

School Psychologist assessed Child’s behaviors using the Conners’ Teacher Rating Scale,
Third Edition (Conners’) to test for ADHD attributes.%! Child’s Teacher at Private School
completed the teacher portion. Parent requested that he not participate in the Conner’s testing;
therefore, the parental portion was inconclusive. Child’s ADHD scores were elevated in
impulsivity and inattentiveness in the classroom, typical characteristics of a Child with ADHD.5?
The overall results of the Conners’ test indicated that Child was experiencing significant difficulty

in the school setting attributed to being inattentive, impulsive, defiant, aggressive, at times

%4 p-6; SB-4; testimony of School Contracted Psychologist, Tr. Day 1, p. 303, I. 6-17.

%5 SB-4; P-6; testimony of School Contracted Psychologist, Tr. Day 1, p. 298, . 6-25; p. 299, I. 1-8; p. 301, I. 1-22; p.
302, 1. 1-4.

% Testimony of School Psychologist. Tr. Day 2, p. 98, I. 19-20; p. 99, I. 1-15, p. 100, I. 1-10.

57 SB-4;P-6; testimony of School Psychologist, Tr. Day 2, p. 67, |. 8-10; p. 68, I. 3-6, p. 83, . 15-17.

%8 Testimony of School Psychologist, Tr. Day 2, p. 72, I. 22-25, p. 73, |. 1-4.

59 p-6; SB-4; testimony of School Psychologist, Tr. Day 2, p. 72, |. 22-25, p. 73, |. 1-4.

60 p-6; SB-4; testimony of School Psychologist, Tr. Day 2, p.72, |. 18-19.

61 SB-4; P-6; testimony of School Psychologist, Tr. Day 2, p. 67, I. 8-10, p. 68, I. 3-6, p. 76, |. 22-25, p. 77, I. 1-2, p.
83, I. 5-17.

52 SB-4; P-6;testimony of School Psychologist, Tr. Day 2, p. 86, I. 18-25, p. 87, 1. 1-2, p. 89, I. 12-25, p. 90, I. 1-2.
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unable to maintain the amount of attention necessary to succeed in the classroom, and having poor
peer relations.®3

Child was tested using the Scales for Assessing Emotional Disturbance, Second Edition
(SAED?) to assess the presence and/or severity of overall emotional and behavioral problems in
the school setting that may interfere with academic functioning.®* Parent requested that he be
excluded from the parental portion of providing data.®® Based on the assessment that could be
performed without parental participation, Child’s scores showed that the exceptionality of
emotional disturbance was indicative, but not highly indicative, of adversely affecting Child’s
academic functioning. Child’s scores were very elevated, except learning problems and executive
functioning were at the high average level.%® The elevated scores on the SAED2 showed Child
exhibited an inability to learn, relationship problems, inappropriate behaviors,
unhappiness/depression, and physical symptoms or fears.%’

The evaluators concluded that although the test scores were indicative of Child having
emotional disturbance characteristics, the overall data did not satisfy all of the requirements for
Child to meet the educational exceptionality of emotional disturbance, although a complete
analysis could not occur because Parent did not provide the requested information.®

Based on the overall data, including the Conner’s elevated scores, the evaluators concluded
that Child demonstrated the characteristics of a child with ADHD, and those characteristics had a
negative effect on Child’s ability to succeed in the classroom.®® The evaluators determined that

Child met the eligibility criteria to qualify for special education services under the exceptionality

83 p-6; SB-4; and testimony of School Psychologist Tr. Day 2, p. 86, |. 18-25, p. 87, 1. 1-2, p. 89, I. 1-5.
64 SB-4; P-6; testimony of School Psychologist, Tr. Day 2, 83, I. 5-17, p. 89, |. 12-25, p. 90, |. 1-2.

8 SB-4; P-6; testimony of School Psychologist, Tr. Day 2, p. 101, I. 3-6.

% SB-4; P-6; testimony of School Psychologist, Tr. Day 2, p. 89, I. 1-5.

57 SB-4; P-6.

88 p-6; SB-4; testimony of School Psychologist Tr. Day 2, p. 89, I. 12-15, p. 90, I. 1-2.

% p-6; SB-4, p. 15 of 38.
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of Other Health Impairment because Child’s primary need for special education services was due
to the health impairment of ADHD. ™

The reevaluation also included assessments for eligibility for speech therapy, adapted
physical education, and assisted technology.” Child had low scores in oral expression and
language, resulting in the recommendation for speech therapy. Based on the results, Child also
qualified for Adapted Physical Education and Assistive Technology. Child did not score as
needing technological assistance for verbal communication or reading, although the evaluators
recommended it for reading because Child is more attentive and successful when utilizing text via
a website called Unite for Literacy.

Based on the assessments, the evaluators provided extensive behavioral and educational
recommendations for any future IEP should Child enroll again in a school within School Board.”
School Board determined the exceptionality based on Child’s unique needs and deficits.”® The
recommendations would be the same had Child met all of the requirements for the exceptionality
of autism, because the determination of services was based on the determination of the Child’s
unique educational needs and not a specific exceptionality.

The evaluators recommended the implementation of a behavioral-based systematic
instruction delivery method for both home and school, and equally important recommendations to
use visual aids and manipulatives to address Child’s communication deficits, implement teacher
training on how to redirect a student with communication deficits, and utilize an extensive list of

assistive technologies.

0 p-6; SB-4; testimony of School Psychologist, Tr. Day 2, p. 86, |. 18-25, p. 87, |. 1-2.
" p-6; SB-4.

2 SB-4; P-6; testimony of School’s Contract Psychologist, Day 1, Tr. 318, |. 1-25.

3 Testimony of School’s Contract Psychologist, Tr. Day 1, p. 328, . 2-11.

4 Testimony of School’s Contract Psychologist, Tr. Day 1, p. 328, I. 2-11, and I. 12-15.
5 SB-4; P-6.
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Child was also reevaluated for occupational therapy due to concerns for Child’s
handwriting and sensory processing.”® Child had qualified for occupational therapy in previous
years at School.”” In 2017, Child no longer qualified for occupational therapy because  did not
exhibit a motor coordination deficit that would hinder from producing written work.”® The
January 31, 2020, reevaluation was conducted at the Private School where Child was attending."®

The assessment included the use of the Beery Developmental Test of Visual-Motor
Integration, the School Companion Sensory Profile, clinical testing, observations, task
performance activities, a review of  previous file, and a consultation with Child’s Teacher at
Private School.®% Child’s visual-motor integration assessment showed Child was within functional
limits and adequate for an educational setting. Child had no difficulty with crossing the vertical
body midline, was able to complete sequential opposition of thumb and fingers bilaterally, and did
not have difficulty in visually tracking a moving object. Child’s fine motor skills were adequate
for an educational setting. Occupational Therapist® in collaboration with the evaluation team
determined that Child did not have motor coordination deficits or delays that hindered from
producing written work to qualify for occupational therapy services in the educational setting.®?
Occupational Therapist’s recommendation would be the same whether she knew Child had a
medical diagnosis of autism.®3

CONCLUSIONS OF LAW

Parent did not prove that School Board denied Child FAPE by not identifying Child’s

6 P-6; SB-4.

7 SB-2; testimony of Occupational Therapist, Tr. Day 2, p. 104, |. 7-10.

78 Testimony of Occupational Therapist, Tr. Day 2, p. 134, |. 20-23, p. 135, I. 7-9.

% P-6; SB-4.

80 d.

81 Occupational Therapist has a neuromuscular certification and license through the Occupational Therapy Board of
La. Tr. p. 203, I. 4-8.

82 p-g; SB-4; testimony of Occupational Therapist Tr. Day 2, p. 146, |. 22-25, p. 147, I. 1-6.

8 Testimony of Occupational Therapist, Tr. Day 2, p. 179, I. 10-25.
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exceptionality as autism in the reevaluation completed January 31, 2020. Because Parent did not
prove a denial of FAPE, Parent is not entitled to the requested remedies.

Burden of Proof

IDEA creates a presumption in favor of School Board’s educational decisions.?* As the
party challenging School Board’s educational decisions under IDEA, Parent bears the burden of
proof to rebut this presumption.®> Parent must affirmatively prove the allegation that the School
Board failed to provide FAPE to Child.

General Discussion of IDEA

IDEA provides every disabled child with the right to FAPE® that guarantees a “basic floor”
of educational opportunity designed to meet a child’s specialized needs.®” The FAPE required by
IDEA “need not be the best possible one, nor one that will maximize the child's educational
potential; rather, it need only be an education that is specifically designed to meet the child's unique
needs, supported by services that will permit him ‘to benefit’ from the instruction.”®® IDEA does
not promise any particular educational outcome.%®

In Board of Education v. Rowley, the United States Supreme Court set forth the following
two-fold inquiry for determining whether a public agency, such as School Board, provided FAPE
under IDEA to a particular child with a disability: (1) has the State complied with the procedures

set forth in IDEA, and (2) is the IEP developed through the IDEA procedures, reasonably

8 White v. Ascension Parish School Board, 343 F.3d 373 (5th Cir. 2003).

8 Schaffer v. Weast, 546 U.S. 49 (2005).

8 See 20 U.S.C. § 1401(9), defining FAPE to mean special education and related services provided at public expense,
that meets the standards of the State educational agency and provided in conformity with the IEP required under 20
U.S.C. § 1414 (d).

8720 U.S.C. § 1400, et seq.; see Board of Ed. Of Hendrick Hudson Central School Dist. v. Rowley, 458 U.S. 176, 201,
102 S. Ct. 3034, 73 L.Ed.2d 690 (1982); retained by the Supreme Court in Endrew F. ex. Rel. Joseph F. v. Douglas
County Sch. Dist. RE-1, U.S., 137 S. Ct. 988 (2019); adopted by the Fifth Circuit in Cypress—Fairbanks Indep. Sch.
Dist. v. Michael F. ex rel. Barry F., 118 F.3d 245, at 247-48 (5th Cir.1997).

8 Rowley, 458 U.S. at 200, 102 S. Ct. 3034, 73 L.Ed.2d 690 (1982); Michael F., 118 F.3d at 247-48 (5th Cir. 1997).
8 AA v. Northside Indep. Sch. Dist., 951 F.3d. 678 (5™ Cir. 2020).
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calculated to enable the child to receive a basic floor of educational opportunity based on the
child’s unique circumstances.®® An IEP was not formulated by School Board following the
January 31, 2020, reevaluation because Child was enrolled in a private school; therefore, the
second inquiry of Rowley is inapplicable.

As to the first inquiry of Rowley, School Board complied with the procedures set forth in
IDEA by conducting a reevaluation that was sufficiently comprehensive to identify all of Child’s
special education services and related needs; therefore, School Board provided FAPE.

Child Find

To qualify for special education services a student must both (1) have a qualifying
disability and (2) “by reason thereof,”” need special education and related services.®* Thus, a child
may have a disability but not require special education and related services by reason of
disability.%? The disability must adversely affect a child’s educational performance, and by reason
of the disability, the child requires special education services under IDEA.%

To meet the IDEA guarantee of FAPE and determine whether a child qualifies for special
education, all public education agencies like School Board are required to ensure that children who
are in need of special education and related services, are identified, located, and evaluated.®* The
requirement is known as the “Child Find” obligation.®®> The obligation requires a full and
individual initial evaluation within a reasonable time after the school district is on notice of facts

or behaviors likely to indicate an educational disability.®® Unless the parent and school district

% Rowley, 458 U.S. at 206-07.

%120 U.S.C. § 1401 (3) (A); see Alvin Independent School Dist. V. A.D. ex rel. Patricia F., 503 F.3d 378 (2007)
(emphasis added).

%2 Alvin, 503 F.3d 378 (2007).

% 1d.

%20 U.S.C. 1412(a)(3)(A).

% 1d.; see also, 34 C.F.R. § 300.111(a)(1)(i)-(ii).

% Dallas Indep. Sch. Dist. v. Woody, 865 F.3d 303, 320, (5" Cir. 2007).

17





agree otherwise, a reevaluation may not occur sooner than a year after a prior evaluation and must
occur only every three years.%’

IDEA does not prescribe a time limit for conducting a reevaluation.®® The Fifth Circuit
has declined to impose the “reasonable time” requirement on a school district in the reevaluation
context that is imposed for initial evaluations.®® Even where the Fifth Circuit has imposed the
“reasonable time” requirement regarding initial evaluations, the test for reasonableness is not
defined by the time length, but is defined by the steps taken by the school district.%

Instead, the School Board’s obligation when conducting the reevaluation was to ensure the
reevaluation was sufficiently comprehensive to identify all of the child’s special education needs
and related services. 1%

School Board identified Child as needing special education services in 2015 after
conducting a comprehensive initial evaluation that resulted in Child being identified as having the
education exceptionality of Other Health Impairment. Thus, School Board had already satisfied
the obligation of Child Find by conducting the initial evaluation in 2015.

Thereafter, once School Board agreed to conduct the reevaluation, its obligation was to
ensure the reevaluation was sufficiently comprehensive to identify all of Child’s educational needs.
School Board was not required to conduct the reevaluation within a specific amount of time.

Therefore, Parent did not prove a procedural denial of FAPE as to the timeliness of the

reevaluation.

9 See A.A. v. Northside Indep. Sch. Dist., 951 F.3d. 678 (5" Cir. 2020), at 684, citing 34 C.F.R. § 300.303(b),
adopted in Louisiana in the Louisiana Administrative Code (LAC) 28 CI1.103, et seq.

% AA v. Northside Indep. Sch. Dist., 951 F.3d. 678 (5™ Cir. 2020), at 684.

% 1d.

100 |d

101 AA v. Northside Indep. Sch. Dist., 951 F.3d. at 684, citing 34 C.F.R. § 300.304 (c) (6).
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Parent also did not prove a denial of FAPE based on the allegation that School Board failed
to identify Child’s education exceptionality of autism. Unique to IDEA is the eligibility criteria
defining the need for special education and related services because of the disability.'%? Eligibility
depends on evidence of an adverse educational impact because of the disability, which may differ
significantly from a child’s medical diagnoses and needs.®® IDEA deems eligible for special
education a child with a disability, which is defined as a child (i) with mental retardation, hearing
impairments, speech or language impairments, visual impairments, serious emotional disturbance,
orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific
learning disability; and (ii) who, by reason thereof, needs special education and related services.%*

A Child is not eligible for educational services under IDEA merely because he has a
particular disability or medical diagnoses; the child is eligible only if he meets the criteria of one
of the disability categories in the IDEA, and because of the impairment, needs special education
and related services.1%

The role of the reviewing Court under IDEA is purposefully limited; the task is not to
second-guess state and local policy; rather, it is a narrow one of determining whether school
officials have complied with IDEA.'% Congress left the choice of educational policies and

methods where it “properly belongs” in the hands of state and local officials.’®” A school district

does not violate FAPE when its evaluation determination is in disagreement with preferences of a

102 20 U.S.C. § 1412 (a)(3)(a); Alvin Indep. Sch. Dist. V. A.D. ex rel. Patricia F., 503 F.3d 378, 382 (5™ Cir. 2007),
citing 20 U.S.C. §. 1401(3).

103 |d

104 20 U.S.C § 1401(3) (emphasis added).

105 Alvin Indep. Sch. Dist. V. A.D. ex rel. Patricia F., 503 F.3d 378, 382 (5" Cir. 2007), citing 20 U.S.C. §. 1401(3)
(emphasis added).

106 \White, 343, F.3d at 376, citing Flour Bluff Indep. Sch. Dist. v. Katherine M., 91 F.3d 689, 693 (5" Cir. 1996).

107 Rowley, 458 U.S. at 208; Salley v. St. Tammany Parish Sch. Bd., 57 F.3d 458, 463 (citing Daniel R.R. v. State Bd.
of Educ., 874 F.2d 1036, 1048 (5" Cir. 1989).
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Parent or private physician.’® There is no presumption in favor of outside evaluators including
Child’s physician as that would override the expertise of school officials, who have greater contact
with disabled children in the education setting than the doctors and whose first-hand and daily

observations are more reliable.10?

IDEA does not require that parental preferences be
implemented. 1%
The disabilities are referred to as exceptionalities and are defined by statute and

regulation. !

Bulletin 1508 adopts IDEA’s criteria to identify which exceptionality may be
identified as adversely affecting a student’s education.’? A finding that a child has the
exceptionality of autism requires the existence of a developmental delay significantly affecting
verbal and nonverbal communication and social interaction, generally evident before age three that
adversely affects a child’s educational performance. Other characteristics of autism may be
identified including engagement in repetitive activities and stereotyped movements, resistance to
environmental change or change in daily routines and unusual responses to sensory experiences.
Autism does not apply if a child’s educational performance is adversely affected primarily because
the child has emotional disturbance.”*?

While autism is behaviorally defined, manifestation of behavioral characteristics may vary
along a continuum; therefore, a child who manifests characteristics of autism after age three could

be identified as having the education exceptionality of autism only if the test results satisfy all of

the extensive criteria.!'* The broad categories assessed include communication; relating to people,

108 Deer Creek Indep. Sch. Dist., No. 16-20673, 695 F. App’x 733 (5" Cir. 2017).

109 See Alvin, 503 F. 3d at 384; Deer Creek Indep. Sch. Dist., No. 16-20673, 695 F. App’x 733 (5" Cir. 2017); and
Christopher M. ex rel. Laveta McA v. Corpus Christi Indep. Sch. Dist., 933 F.2d 1285, 1292, (5™ Cir. 1991).

110 White v. Ascension Parish School Board, 343 F.3d 373 (5" Cir. 2003).

11120 U.S.C. 1221(e)(3), 1406, 1411 -1419, and 3474; See 34 C.F.R. § 300.8; and LAC 28:CI.701.

12 | AC 28:CI.701.

113 | AC 28:CI.701 (emphasis added).

114 See LAC 28:CI.701 for the multitude of eligibility criteria (emphasis added).
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events, and/or objects; and restrictive, repetitive and/or stereotyped patterns of behaviors, interests,
and/or activities. Additional procedures for evaluation include a comprehensive assessment by a
certified school or other qualified psychologist, who is experienced and trained to evaluate students
with disabilities; systematic observations of the student’s interaction with peers, parents, and
teachers in respective environments; audiological testing where results of health screening are not
definitive; a speech and language occupational therapy assessment addressing sensory processing
and motor difficulties, educational assessments, and other criteria deemed necessary by the
multidiscipline evaluation team, such as adaptive behavior.*

A student becomes eligible for special education services for the exceptionality of
emotional disturbance if he suffers from a condition exhibiting one or more of the following
characteristics for at least one year and to a marked degree that adversely affects  educational
performance: (1) an inability to learn that cannot be explained by intellectual, sensory, or health
factors; (2) an inability to build or maintain satisfactory interpersonal relationships with peers and
teachers; (3) inappropriate types of behavior or feelings under normal circumstances; (4) a general
pervasive mood of unhappiness or depression; and/or (5) a tendency to develop physical symptoms
or fears associated with personal or school problems.!®

A student becomes eligible for special education services for the exceptionality of Other
Health Impairment if he has limited strength, vitality, or alertness with respect to the educational
environment that is due to chronic or acute health problems, and may include conditions such as
attention deficit disorder or attention deficit hyperactivity disorder (ADHD), epilepsy, a heart

condition, diabetes, asthma, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever,

sickle cell anemia, and Tourette syndrome, and the conditions of one or more of these health

15| AC 28:CI.701.
116 | AC 28:CI.707 (emphasis added).

21





impairments adversely affect the student’s educational performance.*’

School Board was not required to identify Child’s education exceptionality as autism based
on Parent’s preference or Child’s medical diagnoses; School Board was required to identify the
exceptionality that adversely affected Child’s education based on the statutorily defined
exceptionalities by completing a comprehensive evaluation, whether it aligned with the medical
diagnoses.**® In the Fifth Circuit, the courts are warned not to second-guess the multidisciplinary
team’s decision, but rather the school’s exceptionality decision and resulting IEP enjoys a legal
presumption of validity in favor of the educational plan proposed by School Board.*°

The evidence obtained by the multidisciplinary team’s extensive evaluation supported
School Board’s identification that Child met the criteria for the exceptionality of Other Health
Impairment.

Child’s scores on the testing for emotional disturbance (the SAED2) were elevated
showing Child exhibited an inability to learn, relationship problems, inappropriate behaviors,
unhappiness/depression, and physical symptoms or fears because of emotional disturbance. The
evaluators concluded that the scores were indicative, but not highly indicative, of showing the
exceptionality of emotional disturbance was adversely affecting Child’s academic functioning.
However, School Board could not complete the assessment without the portions excluded by
Parent to make a full determination.

The evaluators determined that while Child’s scores included elevated levels of
characteristics associated with Autism Spectrum Disorder, the characteristics were insufficient to

meet all of the extensive requirements to obtain the identification of having the education

U7 LAC 28:CI.717, et seq.

18 D.L. v. Clear Creek Indep. Sch. Dist., No. 16-20673, 695 F. App’x 733, 2017 WL 2417010 (5™ Cir. July 31, 2017).
119 Alamo Heights Indep. Sch. Dist. v. State Bd. of Edu, 790 F.2d 1153, 1158 (5" Cir. 1986); R.H. v. Plano Indep. Sch.
Dist., 607 F.3d 1003, 1010 (5" Cir. 2010).
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exceptionality of autism. Based on the School Companion Sensory Profile 2, to test Child’s
responses to daily sensory experiences in the classroom and overall data, educational scores, and
clinical judgment, the evaluators determined that Child’s sensory experiences were more related
to academic/intellectual functioning level than due to sensory processing difficulties.
Additionally, the multidisciplinary team determined that the recommendations would have been
the same had Child met the criteria for the exceptionality of autism because all recommendations
were based on the Child’s unique needs for special education and related services regardless of the
“label” identified.

The evaluators determined that Child’s ADHD scores were elevated in impulsivity and
inattentiveness in the classroom, and are typical characteristics of a Child with ADHD. The overall
results of the Conners’ test indicated that Child was experiencing significant difficulty in the
school setting attributed to  being inattentive, impulsive, defiant, aggressive, at times unable to
maintain the amount of attention necessary to succeed in the classroom, and having poor peer
relations. 2

Based on the test scores, the evaluators concluded that Child demonstrated the
characteristics of a child with ADHD, and those characteristics had the negative effect on Child’s
ability to succeed in the classroom. The evaluators determined that Child met the eligibility criteria
to qualify for special educational services under the exceptionality of Other Health Impairment
because Child’s primary need for special education and related services was because of Child’s
other health impairment, the ADHD. School Board met the mandates of FAPE.?

The evaluators also concluded that Child was not eligible for Occupational Therapy.

Child’s visual-motor integration assessment showed Child was within functional limits and

120 p_g; SB-4; and testimony of School Psychologist Tr. p. 86, I. 18-25, p. 87, I. 1-2, p. 89, I. 1-5.
121 See Alvin, 503 F.3d 378 (2007).
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adequate for an educational setting. Child had no difficulty with crossing the vertical body
midline, was able to complete sequential opposition of thumb and fingers bilaterally, and did not
have difficulty in visually tracking a moving object. Child’s fine motor skills were adequate for
an educational setting. Based on a comprehensive assessment, Occupational Therapist in
collaboration with the evaluation team determined that Child did not have motor coordination
deficits or delays that hindered from producing written work to qualify for occupational
therapy services in the education setting. Occupational Therapist’s recommendation would be the
same whether she knew Child had a medical diagnosis of autism. School Board met its Child Find
obligation by assessing Child for Occupational Therapy.

Parent did not prove that School Board denied FAPE to Child. School Board met the
mandates of FAPE by identifying Child’s special educational needs through a comprehensive
assessment performed by a panel of certified and qualified professionals representing many
disciplines. Because Parent failed to prove that School Board denied FAPE to Child, Parent is not
entitled to an award of the requested remedies.'?

ORDER

IT IS ORDERED that Parent’s allegation that School Board denied CHILD FAPE is
denied.

IT IS ORDERED that Parent’s request for remedies is denied.

Rendered and signed on September 29, 2020, in Baton Rouge, Louisiana.

.

Esther A. Redmann
Administrative Law Judge

NOTICE OF TRANSMISSION OF DECISION OR ORDER

I certify that on _Wednesday. September 30, 2020 , I have sent a copy of

this decision/order to all parties of this matter.

Clerk of Comrt

Division of Administrative Law

122 Although not a requested remedy because Child is in a private school, School District would provide an IEP to
Child based on the January 31, 2020, reevaluation should Child return to School Board.
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APPENDIX OF TERMS

Parent

Child

School Woodlawn Elementary

School Board East Baton Rouge Parish School Board
Director of Exceptional Student Services Elizabeth Chapman

Assistant Principal

Exceptional Student Services Teacher

School Psychologist

School Contracted Psychologist

Occupational Therapist

Speech/Language Pathologist

Behavioral Specialist

Principal

Pupil Appraisal Services

Social Worker

Evaluation Team Speech Therapist

Assistive Technology Specialist

Evaluation Team Occupational Therapist
Adaptive Physical Education

Disciplinarian

Pupil Appraisal Services Supervisor

Educational Diagnostician/Evaluation Coordinator
Teacher at private school

Private School Greater Baton Rouge Hope Academy

Adaptive Physical Education Teacher at
Private school





REVIEW RIGHTS

This decision exhausts your administrative remedies. If you are dissatisfied with this
ruling, you may have the right to seek a rehearing or reconsideration of this decision or order,
subject to the grounds for and time limitations provided in Louisiana Revised Statute 49:959 and
Louisiana Code of Civil Procedure article 5059. To determine your review rights, you should act
promptly and seek legal advice.

To request a rehearing or reconsideration, please send it to one of the addresses indicated
below:

EMAIL documents to: MAIL documents to:
IDEAprocessing@adminlaw.state.la.us DAL — OAL Section
ATTN: OAL Section Deputy Clerk
FAX documents to: P. O. Box 44033
OAL Section Deputy Clerk Baton Rouge, LA 70804-4033

(225) 219-9820
If you do not request a rehearing of your decision or your rehearing request is denied, you

have the right to seek judicial review in accordance with La. R.S. 49:964 and La. C.C.P. art 5059.
To determine your review rights, you should act promptly and seek legal advice.
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CERTIFICATE OF SERVICE

| certify that the attached Decision and Order in Docket No. 2020-5640-DOE-IDEA
has been served to the following individuals by regular, first-class mail, certified mail, and/or
electronic mail this 30th day of September 2020

Clerk of Court

Division of Administrative Law

BY REGULAR, FIRST-CLASS MAIL AND CERTIFIED MAIL

Baton Rouge, LA 70817
CERTIFIED MAIL # 7019 2280 0000 6235 8977

BY CERTIFIED MAIL ONLY

Mr. Wayne T. Stewart

Attorney at Law

2431 South Acadian Thruway, Suite 600

Baton Rouge, LA 70808

CERTIFIED MAIL #7019 2280 0000 6235 8984

BY REGULAR, FIRST-CLASS MAIL ONLY
Ms. Leslie Brown

East Baton Rouge Parish School System

1050 S. Foster Drive

Baton Rouge, LA 70806-7221

BY ELECTRONIC MAIL ONLY
Marshall Ann Davis, Paralegal

Louisiana Department of Education
E-mail: MarshallAnn.Davis@la.gov









